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Continuing Margin Account Executor 
Legatees’ Request 


trust company, acting executor will, will not 
surcharged with. loss resulting from failure close out 
promptly margin account, which was being carried the 
decedent the time his death, where the account was con- 
tinued the insistence the legatees. Harris Citizens Bank 
Trust Company, Supreme Court Appeals Virginia, 
200 Rep. 652. 

Ordinarily, where testator, the time his death, owns 
securities speculative character, any type which 
trust funds may not legally invested, the positive duty 
the executor dispose such securities without delay or, 
least, within reasonable time. This duty which the 
executor owes not only the beneficiaries the estate but 
also himself. This applies particularly margin accounts. 
the present case the corporate executor escaped liability 
because appeared that the executor continued the decedent’s 
margin account the request the legatees. But, 
noted that, when the margin account turned out total 
loss, the beneficiaries, notwithstanding their previously ex- 
pressed wish that the margin account continued, filed objec- 
tions the accounting the executor, one their objections 
being directed at: 


The conduct the executor allowing approximately $70,000.00 
worth stocks listed the New York Stock Exchange remain 
margin account with broker from the 4th day May, 1930, the 
date the death the decedent, until the 21st day March, 1932, 
during which period the account practically closed itself out. 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §§470, 474. 
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While the executor was not held liable this charge, 
was nevertheless put the trouble and expense defending 
itself against the charge court. The decision brings out 
clearly that executor testamentary trustee should, for his 
own protection nothing else, give strict adherence his 
duties defined law and avoid any departure from those 
duties, even though such departure requested, insisted 
upon, the beneficiaries the estate. the bene- 
ficiaries this respect reasonably certain lead trouble. 

appeared that Captain Harris, the testator, died 
May 4th, and that, his will, named the Citizens 
Bank Trust Company Blackstone, Virginia, executor. 
Among the assets his estate were stocks various corpora- 
tions carried margin account with the brokerage firm 
Scott and Stringfellow Richmond, Virginia. The appraised 
value the stocks was $72,800, against which there was 
balance due the brokerage firm $20,217.51, giving the estate 
equity the account $52,652.49. One the testator’s 
sons, Harris, was indebted the brokers his own 
margin account the sum $5,600 and the testator had guar- 
anteed the payment this debt. 

The trust company qualified executor May 1930, 
three days after the testator’s death. first, relations be- 
tween the bank and the Harris heirs were extremely cordial. 
The testator, seems, had been president the trust com- 
pany for ten years prior his death. the day which 
the trust company qualified executor, its executive com- 
mittee met with some the heirs discuss matters pertaining 
the estate. The committee was the opinion that stock 
should sold once and the estate settled promptly, but the 
heirs did not agree with this idea. They were the opinion 
that sale the then depressed condition the stock market 
would entail unnecessary losses upon them, who were the sole 
parties interest. They were willing that enough the stock 
sold pay the balance due the brokers and this was done. 
But the remaining stocks were left with the brokers security 
for another loan, made sometime thereafter. 

The debt Harris, which the testator had guar- 
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‘anteed the brokers was not paid. “Just why,” the court 
observes, not know. Probably was thought that 
prosperity around the corner would add the value the 
stock wipe away the father’s guaranty.” 

the day the meeting May the heirs decided 
have two their number act their representatives deal- 
ing with the bank, and accordingly they executed instru- 
ment the following form: 


Blackstone, Virginia, 


Citizens Bank and Trust Company, May 1930. 


Executor Harris, deceased, 
Blackstone, Virginia. 
Gentlemen 

Feeling that you would wish consult and advise with the devisees 
and legatees Harris, deceased, whose executor you are, the 
handling his estate, and realizing that will very inconvenient, 
not impossible get all the devisees and legatees present, when 
needed, we, constituting all the legatees and devisees Harris, 
have therefore appointed and hereby appoint 
Logan Harris and Epes Harris, represent us, the undersigned 
devisees and legatees Harris, deceased, consulting and advis- 
ing with you about the handling his said estate, and hereby 
obligate ourselves bound any advice recommendation made 
you said Logan Harris and Epes Harris and about the 
handling said estate, including the sale disposition any stocks, 
bonds, other property said estate. 

Yours very truly, 
William Harris, 
Harris, 
Epes Harris, 
Harris, 
Lunetta Gillespie, 
Harris, Jr., 
Mrs. Harris, Jr., 
Devisees and legatees 
Harris, deceased. 


January 13, 1931, Harris, one the representa- 
tives named the above instrument and man “of wide busi- 
ness experience,” wrote Booker, cashier the trust com- 
pany: “It would shame sell this low market.” 
February following, Booker wrote Harris: “It appears 
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highly advisable that all the stock listed the stock 
exchange sold and the account liquidated.” But, April 
30, Harris answered: “Don’t let Scott and Stringfellow close 
the stock Plainly, the heirs were hoping against hope, but 
only disappointment awaited. Values did not appreciate; they 
drifted lower. Margins faded. More collateral was de- 
manded and was not forthcoming. So, May 1981, “the 
account closed itself,” having the time value $2,457.35. 
Following this and May 21, 1931, Harris penned the fol- 
lowing the brokers, Scott and Stringfelllow: “If all the 
stock had been sold once we-might have saved something, 
but did not dream this slump. Booker wanted sell all 
the stock when they borrowed the last money, but did 
not; thought things would come back and would not low 
enough endanger the margin and you agreed with me.” 

top all this, the heirs brought proceedings against the 
trust company, complaining its conduct “in allowing ap- 
proximately $70,000 worth stock listed the New York 
Stock Exchange remain margin account with broker 
from the 4th day May, 1930, the date the death the 
decedent, until the 21st March, 1932, during which period 
the account practically closed itself out.” 

The trust company was held free from liability and this 
what the court had say the question: 


Since sale was postponed the instance these legatees, their 
representatives, and against the express wishes the executor, they 
alone must bear the burden this disastrous result. 

The standard which the conduct trustees, executors and 
other fiduciaries measured has been many times stated and 
restated, both this State and elsewhere. They are required 
those things which man reasonable intelligence and prudence would 
expected the management his own affairs, but this rule, 
like most rules, construed the light the conditions obtain- 
ing when applied. More would expected the Guaranty Trust 
Company New York than county bank Churchville, which 
but say that negligence itself elastic term. 

This rule, for all practical purposes, has been universally adopted: 

well settled that the measure care and diligence 
which executor administrator bound bring the manage- 
ment and closing the estate, that which ordinarily prudent 
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man would exercise under like circumstances his own affairs.” 

Moreover, that done prudent not, done the instance 
those who are profit lose, liability does not attach. 

“Where executor administrator has acted good faith, and 
his course conduct has been requested, authorized, assented 
the heirs distributees, with knowledge all the material facts, this 
may excuse him from any liability them for resulting losses, even 
though has deviated from the line his duties.” 127; 

the Fulton Trust Company Case, distinction pointed out 
between the purchase new stock and the retention that which 
came into the hands the trustee. One who has something thrust 
upon him must the best can, but must not, his own motion, 
speculate the expense his trust. This subject dealt with 
Pettigrew’s Estate, 115 Eq. 401, 171 152, where was said 
[page 155]: 

“For the precipitous decline the market and the general eco- 
nomic depression which followed, the executors cannot held 
account. have sold the securities under such conditions—and 
time when even financial geniuses were literally pouring their fortunes 
into the stock market coffers that they might able hold rather 
than sacrifice their securities—would probably have rendered the ex- 
ecutors surchargeable for what then most all hopefully appeared 
but temporary and retrievable shrinkages values.” 

Two cases have been stressed the petitioners supporting their 
conclusions. One Busby’s Estate, 288 Ill. App. 500, 
451. There the First National Bank Chicago was held liable 
this state facts: Busby died, leaving survive 
him his widow and two minor children. His estate was large and con- 
sisted part valuable stocks held marginal accounts. The 
court said that they were speculative, and that was the executor’s 
duty sell once, and that was liable for losses occasioned its 
failure so. that case appears that the widow was not con- 
sulted advised the condition the estate until September 
25, 1930. 

Sales were not deferred Mrs. Busby’s request, far from that 
being the case, she promptly writing requested the bank sell. 
The court that case recognized that was proper consult the 
widow, and, the course its opinion, observed [page 

she was asked approve the ‘immediate sale the market’ 
securities then having market value over $800,000, she did not 
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hesitate so. After her approval was had September 25, 1930, 
the last obstacle the prompt and orderly liquidation major 
portion the securities was removed and the executor was chargeable 
with the duty conserving the estate reducing its perishable assets 
cash.” 


The other case Matthews Sheehan, Conn. 654, 694, 
100 Am. St. Rep. 1017. also were stock brokers’ accounts. 
The court said that [page 696] “the ‘administrators, the exercise 
their best judgment, and with the approbation the widow and 
the three heirs living Connecticut, decided that was not for the 
interest the estate place all said stocks the market that 
time, and force their sale, but thought best hold them for better 
prices, for distribution the widow and heirs, hereinbefore 
further found that this matter the administrators 
acted good faith, the exercise their best judgment, upon the 
best advice and counsel obtainable.” 

One the issues presented was: Did Mrs. Matthews consent 
the course action pursued the administrators? The court said: 


“The committee has not found specifically that Mrs. Matthews did 
did not consent the course pursued the administrators with 
the speculative accounts; but think the fair import the report 
upon this point that, the February, 1893, she did con- 
sent, the others did, the acts the administrators with reference 
the speculative accounts, and that the finding must construed. 
follows from this that for losses the appellant, any, resulting 
from continuing the speculative accounts the end January, 
1893, the administrators are not accountable her, but that for losses 
resulting after that time they are accountable.” 


Plainly these cases not hold that executor, matter 
law, liable for failure sell where that failure due request 
those who are alone interested; certainly not liable them 
for losses which follow. 

The decisions Virginia are line with these rules elsewhere 
generally prevailing. Prof. Minor Minor’s Inst. (4th Ed.) 
255, said: 

“But nothing more general required than that should act 
good faith, and with the same prudence and discretion that 
prudent man exercises his own affairs. more than this were 
exacted, would tend the disadvantage persons interested 
trusts general, because would discourage competent persons from 
accepting the administration trusts,” quoted with approval 
Shepherd Darling, 120 Va. 586, 737, 739. 

Clemons Dennis, 165 Va. 18, 181 387, Mr. Chief Justice 
Campbell restates the rule 388]: 
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courts equity look with indulgence the acts 
fiduciaries, and manifest that they have acted good faith 
the exercise fair discretion, and the same manner which 
prudent man would act regard his own property, they will not 
held liable for any loss which may occur.” 

varying phraseology, has been approved this court times 
without number. 

the executors followed the express wishes these legatees, they 
can not complain. This principle goes the very base justice and 
rests upon elementary rules estoppel. 

Perry Smoot, Grat. 241, Va. 241, testator directed 
that certain real estate sold and from the proceeds sale $10,000 
was invested the bonds the Commonwealth, for the benefit 
his daughter, Suzannah. This was not done, but the executors paid 
her annually sums which would have amounted interest her 
legacy. Since all this was done with her knowledge, was held 
that she could not complain. 

the same effect Watkins Stewart, Va. 111. There 
administrator, who had failed collect bonds the decedent, was 
held not liable, though the bonds themselves afterwards proved 
worthless. The beneficiaries had requested that this investment, 
which they thought was good one, remain undisturbed. 

now see it, would have been wise close out this Scott 
Stringfellow account once, but for their failure this there 
ample excuse. every one who held stock these corporations 
could have known just what was ahead them, vast majority 
them would have undertaken sell forthwith, and there would have 
been market all. Moreover, have seen, all that was done 
was done with the assent those who now complain. 

claimed that whatever may the rights others, Mrs. 
Hattie Tingley Harris, trustee for her husband, had the right have 
this estate settled promptly that she did not sign the communication 
addressed the bank May 1930. She testified that she did not 
sign it, that she did not know its existence until several months 
after Captain Harris’ death and did not know that her name was 
appended thereto until this suit was 

The original with her signature attached evidence, her 
signature other writings conceded genuine. Certainly 
nonexpert, they appear alike. The trial court thought that 
was genuine, and its conclusions follow unless they are shown 
wrong. inconceivable that this closely knit family would con- 
spire give away her rights matter important. There was 
occasion for concealment, and motive for forgery. The administra- 
tion this estate was these people matter prime importance, 
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and would have exceedingly credulous not believe that 
was discussed all its phases almost daily. Mrs. Harris knew about 
the will; she knew that she was entitled one-sixth this consider- 
able estate and that she had received nothing. She made demands 
upon the executor. Knowledge facts which puts one upon inquiry 
themselves, time, may merge into acquiescence. 


The heirs further objected the executor’s accounting 
the ground that had held 200 shares its own capital stock 
belonging the estate for period about six years after the 
testator’s death. The executor was excused from liability 
respect this stock because, while appeared that the stock 
was appraised $9,000 the time the testator’s death, 
May and was sold for $3,200 January, 1936, 
also appeared that, time, was there any market for the 
stock. holding that the trust company-executor was not 
liable this score, the court said: 


Complaints claim that they have suffered loss because this executor 
did not promptly sell 200 shares its own stock, asset the 
estate the decedent. That estate did own these shares this stock. 
They were appraised $45 share, $9,000. that time 
they had par value $25. Neither the heirs nor their representa- 
tives undertook control the executor its dealings therewith. 

Values steadily fell away. April 22, 1932, Booker wrote Mrs. 
Gillespie that was worth about $7,000, and May 27, 
wrote her that was worth about $5,000, but the same time said: 
“There absolutely market for any the assets held Captain’s 
estate and until these stocks can sold course there can 
distribution made.” 

statement December 1934, prepared for the Commis- 
sioner Accounts, copy which was sent the beneficiaries, 
listed having par value $12.50, the capital stock the bank 
having been the meantime reduced. Indeed, they were advised from 
time time prevailing conditions. Nothing was done until 
January 21, 1936, when the court ordered sale not less than $16 
share, which was accordingly had. 

have already had occasion consider the duties executors. 
was said Mr. Chief Justice Campbell Clemons Dennis, 
responsible for the loss resulting, where has acted good faith 
and the exercise fair discretion, and the same manner 
probably would have acted the subject had been his own property 
and not held trust.” 


THE BANKING LAW JOURNAL 305 


There nothing from which bad faith can inferred, and 
liability attaches, must because bad judgment. 

Blackstone and its banks, the main, business with and are 
dependent upon nearby agricultural district whose principal product 
tobacco. was visited 1930 extraordinary drought. This 
tobacco district was devastated the year following widespread 
storm and suffered still another drought the following year; and for 
the time being, the pecuniary resources this agricultural district 
were almost 

The acute depression from which the country large was that 
time suffering probably remembered all, and for reasons indi- 
cated, the distress this tobacco-growing section was even more acute. 
form business suffered more than banking. Banks lived dan- 
gerously, they lived all. Certainly this stock was not then 
popular form investment. 

Four gentlemen wide experience have testified. Mr. Booker 
said there was market for this stock. Irby president 
bank Kenbridge and was one time president the State 
Bankers Association Virginia. said that conditions were 
distressing that one-eighth the neighborhood people were relief 
and that his community there was market all for this stock 
during this period. 

Sheffield, cashier the Bank Crewe, makes the same 
statement. also said any forced sale would have been great 
sacrifice. Barrow has been president the First National Bank 
Blackstone for years and said: has not been 
time when the stock could have been sold any reasonable figure 
since 1930.” 

supporting the conclusions these witnesses, interesting 
note that Mr. Irby’s bank has been the owner since 1930 206 
shares stock the defendant bank. now, has been unable 
find purchaser who was willing give anything like what was 
worth. That say, Mr. Irby, man wide experience, still 
holds this stock because has been unable sell it. 


Appraisement Mortgage for Trust Investment 
Officer Corporate Trustee 


Where trust company, acting trustee under will, 
invests funds the trust mortgage real estate, the fact 
that the property was appraised officer the trust com- 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §473. 
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pany, who received fee for acting appraiser, not suf- 
ficient ground upon which the trust company 
with the amount invested the mortgage, appearing that 
the competency the officer was not questioned and that 
fraud was imputed. However, appraisements officers 
corporate trustees with reference property which trust 
funds are invested not, general, approved. 

This point was decided the Supereme Court Penn- 
sylvania the case Swindell’s Estate, Atl. Rep. 
(2d) where the court said: 

The other objection that Mr, George, who made the appraise- 
ment, was director the Peoples-Pittsburgh Trust Company and 
was paid $107.50 for the appraisement which made. There 
complaint that Mr. George was not competent make the appraise- 
ment. certain that would carelessness the part the 
trustee the appraisement had not been made. cannot see the 
point objecting paying the appraiser for work which con- 
sidered necessary done before investment this kind made. 
does not matter, this case, whether was officer director 
the company. His competency admitted and fraud imputed. 
must not understood this accounting trustee that the Court 
generally approves the appraisements officers the accounting 
corporation. All appraisements when made should without the 
intrusion any influence interested parties, and all appraisers 
should consider, above all other interests, the safety the investment 
for trust funds. This Exception will dismissed. 


National Bank Not Liable Indorser Note 


Under the Federal Statute, Code (7), limit- 
ing the powers national bank “the business buying 
and selling investment securities” buying and selling mar- 
ketable obligations “without recourse,” national bank will 
not liable its indorsement promissory note which 
received for loan secured lien real estate. This was 
decided the United States Circuit Court Appeals (Sixth 
Circuit), 102 Fed. Rep. (2d) 125, the case Genesee 
Trustee Corporation Smith. 

The bank this case loaned $60,000 series notes 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §829. 
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club. (The court calls attention the fact that this 
loan was unauthorized law.) Subsequently indorsed 
unqualifiedly and transferred two the notes, each for the 
principal sum $5,000, another bank, which they were 
later transferred the plaintiff company. The lending bank 
subsequently failed and this action was brought the notes 
the plaintiff against the bank’s receiver. accordance 
with the above statement, was held that there was liability. 

the June, issue THE BANKING 
page 465, published decision the Supreme Court 
Alabama, Bouchelle First National Bank, So. Rep. 83, 
which opposite result was reached. that case the 
plaintiff purchased from the defendant national bank promis- 
sory note bearing the bank’s unrestricted indorsement. Later, 
when the plaintiff brought action the note, the defendant 
interposed the defense that, under the statute above referred 
to, was without power indorse the note except without 
recourse. The court held that the bank was wrong this con- 
tention and was liable its indorsement. 

its opinion the Alabama court said: 


was pointed out that the limitation related buying and selling 
marketable obligations. think the context shows meaning that 
only relates such securities the bank shall buy and sell. The 
business buying and selling investment securities was there added 
that which theretofore authorized such banks exercise all the 
incidental powers shall necessary carry the business 
banking; discounting and negotiating promissory notes, drafts, 
bills exchange, and other evidences debt. The amendment does 
not seem have been intended change affect such ordinary busi- 
ness banking, but added that engaging the business invest- 
ment bankers also, but such added business was with the limitation that 
the buying and selling must without recourse, not that the ordinary 
incidents banking otherwise must with that restriction. 


the case under discussion, the Circuit Court relies the 
decision the United States Supreme Court Awotin 
Atlas Exchange National Bank, 295 209, Supreme 
Court Rep. 674. The opinion that case was published the 
July, 1985, issue the page 558. The facts 
the case last cited, however, seem quite different from 
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those involved the present decision. the Awotin case, 
was held that national bank selling corporate bonds 
other securities customer, has power agree 
chase the bonds upon the purchaser’s demand. 

The opinion the Circuit Court full reads 


This appeal from judgment the District Court dismissing 
petition appellant (plaintiff below). 

December 31, 1929, the Flint Golf Club, Michigan corpora- 
tion, executed and sold the First National Bank Flint, Michigan, 
corporation incorporated under the National Banking Act, series 
notes aggregating Sixty Thousand ($60,000) Dollars, secured lien 
real estate. Later the payee the notes was succeeded business 
the First National Bank Trust Company Flint, Michigan, also 
created under the National Banking Act, later placed liquidation 
the Comptroller the Currency and the appellee, John Smith, 
appointed receiver. the notes the principal sum $5,000 
each were before maturity indorsed and sold the First National 
Bank Trust Company Flint, Michigan, the Genessee County 
Savings Bank, banking corporation under the laws Michigan 
which bank was placed the custody conservator and before 
maturity indorsed and sold the above notes the appellant, the 
Genessee Trust Corporation. Each the notes was duly presented 
the maker for payment and dishonored, due notice which was 
given the indorsers and their assigns. Demand for payment was 
made the appellee, receiver, which refused. The appellant filed 
its declaration setting the foregoing facts and the appellee moved 
dismiss the sole ground that Revised Statutes 5136, amended 
the Act February 25, 1927, A., Title 12, (7) 
prohibited national bank from selling and indorsing notes any 
manner except “without recourse.” lower court dismissed the 
proceedings, hence this appeal. 

izes national bank “to exercise its board directors duly 
authorized officers agents, subject law, all such incidental powers 
shall necessary carry the business banking; discount- 
ing and negotiating promissory notes, drafts, bills exchange, and 
other evidences debt.” amendment February 25, 1927, 
proviso was added this Section (44 Stat. 1224, 1226) which 
“Provided, That the business buying and selling investment securi- 
tieis shall hereafter limited buying and selling without recourse 
marketable obligations evidencing indebtedness any person 
corporation, the form bonds, notes and/or debentures, com- 
monly known investment securities under such further definition 
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the term ‘investment securities’ may regulation prescribed 
the Comptroller the Currency.” 

The Comptroller the Currency June 13, 1927, promulgated 
regulations defining and classifying investment securities dealt 
national banks being those which were marketable and defined 
“marketable” mean security salable readily intrinsic value 
and further provided his regulations that such securities must 
sufficiently large make marketability possible and that their public 
distribution must made such manner protect and insure 
their marketability. 

The question presented for decision whether national bank 
may indorse note which has taken for borrowed money secured 
lien real estate its sale another for cash, bind 
such ordinary incidents indorsement are not expressly waived 
that say, though the indorsement does not recite that 
recourse,” national bank restricted the Acts 
Congress that can only transfer its paper taken for borrowed money 
secured lien real estate indorsement without recourse. 

Where the language statute obscure doubtful meaning, 
the courts construing may, with propriety, recur the history 
the times when was passed and the act itself order ascer- 
tain the reason well the meaning its provisions and may also 
consider all conditions and circumstances surrounding its enactment 
the light the general policy previous legislation the same 
subject. The Delaware, 161 459, 474, Ct. 516, Ed. 
771; Platt Union Pacific Railroad, 48, 67, Ed. 424. 


The word “investment” has technical definition applied 
money and usually its meaning must determined from the context. 
its most comprehensive sense, generally understood signify 
the laying out money such manner that may produce revenue 
whether the particular method loan the purchase stocks, 
notes, securities other property. common parlance, means 
putting out money interest either loans the purchase 
income-producing property. ordinarily means the use capital 
for specified time for the purpose deriving income therefrom 
distinguished from temporary speculative use it. 

The word “securities” general term for evidences debt. 
flexible meaning and ordinarily used synonym for invest- 
ments. its generic sense, covers every interest right whether 
legal equitable, absolute contingent, attached which 
specific charge property. However, not necessarily limited 
secured debts. 

Marketable obligations means those capable being marketed 
that may can bought sold; suitable for the market that 
find ready market; those demand and salable. 
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the Act June 1864 (13 Stat. 101). part the same act 
power national bank hold real property was specifically 
limited and national banks were prohibited from making loans real 
estate. Union National Bank Matthews, 621, 629, 
Ed. 188. 

12, 92) national bank doing business place with population 
five thousand less, addition its other powers, was authorized 
act agent broker making securing loans real estate 
within one hundred miles the location the bank. This Act pro- 
vided “that such bank shall any case guarantee either the princi- 
pal interest any such loans.” 

the case bar the bank did not act broker agent but 
made the loans its own account and selling the notes secured 
the mortgages, dealt with its own property. Nevertheless, think 
the bank was prohibited the Act from guaranteeing payment 
the principal interest the loans. The language used “in any 
case” indicate that was the policy Congress prohibit national 
banks from guaranteeing notes secured real estate mortgages 
any case whatever. 


Under the Act September 1916, Stat. 754, 
Title 12, 371, national banks not situated central reserve cities 
were authorized make loans upon improved real estate but such 
loans were limited maturity one year and not exceed fifty 
per cent. the actual value the property offered security. 

will noted from the foregoing history legislation the 
subject that the loan here question was unauthorized under the 
National Banking Act the time made. 


The statute here question was before the Supreme Court for 
interpretation the case Awotin Atlas Exchange National Bank 
Chicago, 295 209, 214, Ct. 674, Ed. 1393. 

The court there stated clearly and plainly that the words “without 
recourse” contained the amendment were not limited their 
ordinary technical legal significance applied indorser 
negotiable papers but the contrary when read their context 
the light the purpose the proviso the amendment, they were 
intended have, and must construed having, broader meaning 
and one more consonant with all the different forms business 
which the proviso relates. The opinion then adds: evil aimed 
the bank the paper which sells. Both are forms contingent 
liability inimical sound banking and perilous the interest 
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depositors and the public. But the liability the same, point 
substance and consequences, whether ensues from technical in- 
dorsements negotiable paper which the bank has sold from any 
other form contract which the bank assumes the risk loss 
which would otherwise fall the buyer securities, undertakes 
insure the seller the benefit increase value securities 
which would otherwise accrue the bank. See Logan County Na- 
tional Bank Townsend, 139 67, Ct. 496, Ed. 107.” 

Still later the opinion was said: “Both the form and purpose 
the statute impel the conclusion that the words were used broad 
and nontechnical sense, precluding, least, any form arrange- 
ment agreement consequence which the bank obligated save 
the purchaser harmless from loss incurred reason his purchase. 
See Knass Madison and State Bank, 354 554, 188 836; 
Hoffman Sears Community State Bank, 356 IIl. 598, 191 280; 
Lyons Fitzpatrick, La. Ann. 697, 699, So. 110; Greene 
First Nat. Bank, 172 Minn. 310, 215 814.” 

The court then cites the substance the agreement relied 
that case and concludes saying: contract was therefore one 
which the statute prohibits and for the breach which the law affords 
remedy.” disposing the plea estoppel likewise urged here 


the court said: petitioner [plaintiff], who was chargeable with 
knowledge the prohibition the statute, may not invoke estoppel 
impose liability which the statute forbids”—citing cases. 

interpret this opinion effectively disposing all questions 
raised this appeal. 


The judgment the lower court affirmed. 


BANKING DECISIONS 


this department are published each month all the important 
decisions the Federal and State Courts, involving questions 
pertaining the law banking and negotiable instruments. 


RETENTION SHARES ITS OWN STOCK 


BANK TRUSTEE INVESTMENT 
FOR TRUST FUND 


Paterson National Bank, Prerogative Court New Jersey, Atl. 


Rep. (2d) 


bank, acting testamentary trustee for minor beneficiaries, 


will not surcharged with the shrinkage shares its own stock 
which were left the testator and which the trustee retained 
part the trust fund where appeared that the shares were gen- 
erally regarded sound investment and where such retention 
the shares was authorized provision the will and the 
New Jersey statute, 1937, 3:16-12. 


The decedent left, part his estate, 1,000 shares stock 
the Paterson National Bank. his will created trust favor 
two minor daughters naming the bank trustee. The trustee 
allocated the trust 142 shares such stock and continued 
hold them part the trust fund. the time setting the 
trust fund 1927, the stock was inventoried $300 per share. 
Between 1931 and 1933, the value the stock declined from $325 
$73 per share. The guardian the minors objected the ac- 
count the trustee thereafter filed and sought surcharge the 
trustee with the amount the shrinkage the ground that the 
trustee should have disposed the stock earlier date when 
higher price could have been obtained. appeared, among other 
things, that the directors the trustee bank were the owners 
shares the bank’s stock and that, during the period the drop 
value, not one them disposed any his shares. clause 
the will expressly authorized and empowered the trustee exercise 
its own judgment and discretion the type securities which 
the trust fund should invested, which securities, stated the 
will, were not limited those securities specified for the investment 
trust funds the laws New Jersey. view these facts 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) 
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and the provisions the New Jersey statute above referred to, 
was held that liability could imposed the trustee. 

The New Jersey statute, referred above, 1937, 3:16-12, 
reads follows: 

investments certain cases. When testator 
has invested municipal bonds shares stock corporation, 
and the same comes into the hands his executor, administrator 
with the will annexed trustee, him administered, such 
fiduciary may, the exercise good faith and reasonable discre- 
tion, continue such investments and such case shall not 
accountable for any loss reason such 


Syllabus the Court 

The law exacts trustee utmost fidelity the cestuis and or- 
dinary care, prudence and diligence the administration the trust, 
and not the exercise faultless and unerring judgment. 

Trustees, acting within the scope their powers, good faith 
and with ordinary care, prudence and diligence, are not personally 
liable for losses resulting from mere errors judgment. 

good faith and reasonable discretion continue any investment made 


the testator the stock shares corporation. 
The fact that the officers and directors the corporate trustee 


were stockholders their own company and retained shares stock 
that company, which were part the trust fund, during after 
declining market, gives rise presumption bad faith, to, 
ipso facto, render the trustee liable for the ensuing loss. 

Evidence examined and held that trustee was not guilty bad 
faith, gross error judgment negligence failure exercise or- 
dinary and prudence the performance its trust. 


Proceeding the matter the intermediate account the Paterson 
National Bank, trustee for Virginia and Louise Griggs under the will 
John Griggs, deceased, wherein Rosa Spaens, guardian 
Virginia and Louise Griggs, filed exceptions and petition surcharge 
the trustee for shrinkage principal and income. 

Exceptions overruled, allowed, and petition surcharge 
dismissed. 

Frank Davies (of Davies Davies), Paterson, for Paterson Na- 
tional Bank. 

Arthur Egner (of English), Newark, for Rosa 
Spaens. 


LEWIS, and Louise Griggs, infant cestuis under 
trust created the codicil the last will and testament their 
grandfather, the late Governor John Griggs, seek surcharge The 
Paterson National Bank, trustee, for its failure have disposed 
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eertain shares its own stock which held trust for them and all 
which have greatly depreciated value. 

After making certain specific bequests and giving life interest 
certain his property his wife, the said testator, his last will 
and testament dated March 24, 1926, divided all the rest and residue 
his estate into seven equal parts, and, the fifth clause thereof, 
gave one said parts outright each six his children, John 
Leavitt Griggs, Leilia Huntoon, Constance Griggs, Daniel Griggs, Eliza- 
beth Griggs Cooke and Janet Griggs, and the remaining part The 
Paterson National Bank, trust, however, for his other child, Helen. 

codicil executed November 26, 1926, the testator, after stat- 
ing that his son, Daniel, had, since the making his said will, died 
leaving two children, Virginia and Louise Griggs, directed that that 
share his estate which would have gone his said deceased son, had 
the latter survived him, now given The Paterson National Bank 
trust, however, ‘‘to have, hold, manage and invest the same, and re- 
ceive and collect the income thereof, and devote such income the 
support, maintenance and education the said Virginia and Louise 
equal portions, and when Virginia shall reach the age twenty-one 
years pay her one-half the principal corpus such trust fund, 
and continue pay the income the other half for the benefit Louise 
until she reaches the age twenty-one years, and then turn over 
her such remaining one-half the principal corpus such trust 
fund.’’ 

This will, together with the thereto, was duly admitted 
probate December 1927, after which The Paterson National Bank 
and Elizabeth Griggs, the testator’s wife, qualified the executors 
thereunder. Thereafter the executors turned over this trustee, 
part the trust created under the codicil for the said infant cestuis, 
142 the 1,000 shares the capital stock The Paterson National 
Bank which the testator died possessed and all which shares were 
then inventoried the value $300 per share. 


Intermediate accounts, covering each the periods from (a) Febru- 
ary 1928 November 30, 1931, (b) November 30, 1931 October 
1934, and October 1934 October 15, 1936, were thereafter 
filed the trustee. was only the last these accounts that the 
infant cestuis, through their guardian, Rosa Spaens, filed exceptions 
and, addition thereto, petition that the Trustee surcharged with 
the shrinkage principal and income resulting from the depreciation 
the stock question. 

Based upon the principles enunciated Shanley’s Estate Fidel- 
ity Union Trust Company, 138 388, 783; McAllister 
120 Eq. 407, 184 723, and Gates Plainfield 
Trust Co., 121 Eq. 460, 191 304, affirmed 122 Eq. 366, 
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194 65, the infant cestuis here contend that the trustee violated its 
duty loyalty them holding its own stock part the trust 
which the testator had established for them. But the fallacy that 
lies the fact that the instant case the trustee did not, 
did the trustee each the cases cited, acquire, purchase 
exchange, any the stock, the retention which now assailed. 
the contrary, the stock investment here under consideration was one 
that was made not the trustee but the testator himself; and which, 
accordance with the terms his will, his executors had merely al- 
lotted and transferred, specie, the trustee component part 
the trust which the testator had created for the benefit the said 
infant cestuis. Because these facts alone the case bar brought 
within the rule enunciated the recent case Riker’s Estate, 
Eq. 228, 213, rather than, was here insisted be- 
half the infant cestuis, within the condemnation the principles 
enunciated Shanley’s Estate Fidelity Union Trust Company, 108 

also insisted behalf the infant cestuis that the trustee was 
negligent the administration the trust and the retention the 
stock question. Aside from the seventh clause his will under the 
provisions which the testator expressly authorized and empowered 
the trustee exercise its own judgment and discretion the type 
securities which the trust funds should invested, and which, 
therein stated, did not need limited those securities specified 
for the investment trust funds the laws this State, the trustee, 
having admittedly received the said stock from the testator’s executors 
part the corpus the trust created by, and allotted accord- 
ance with, the provisions his will, was, under the provisions 
1937, 3:16-12, not only authorized and empowered, the exercise 
good faith and reasonable discretion, continue said stock investment, 
but also expressly exempted from liability for any loss resulting from 
any such continuance its part. 

Moreover careful examination the proofs here adduced fails 
disclose any evidence negligence the part the trustee either 
the administration the trust the retention the stock 
question. All that the law exacted our trustee the administration 
its stewardship was obligation faithfulness the cestuis and 
duty exercise ordinary care, prudence and diligence. Smith 
Jones, Eq. 502, 104 380. long acted good faith 
with ordinary caution and discretion and within the scope its 
powers, our trustee cannot, and will not, held liable for the conse- 
quence its mere mistakes, even such there were, resulting from mere 
errors judgment and not proceeding from any fraud, gross careless- 
ness indifference duty its part. Monroe Osborne, 
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Leonard, 107 Eq. 235, 152 Corn Exchange National 
Bank Trust Co., 109 Eq. 169, 156 455. similar rule 
regard retention trustees investments made the testator 
has been enacted the legislature this State into statute. 
1937, 3:16-12. Nor does the mere fact that the officers and directors 
our trustee are stockholders it, and retained part the trust 
fund the shares stock now questioned, during after declining 
market, give rise, ipso facto, presumption bad faith 
render liable for the resulting depreciation loss. 


For more than quarter century, the stock question enjoyed 
steady gradual advance its earning and dividend power and was 
regarded stable and high grade investment. True its record, 
continued rise market value and dividend payments for several 
years even after the advent the present economic depression. Con- 
sidered the light that record performance, the directors the 
trustee-bank, called its behalf, testified, with unanimity, that they 
considered the now questioned stock both proper and desirable 
investment for the here considered trust fund. The sincerity their 
thus expressed opinion and conviction best attested the fact that 
they themselves constantly increased their own personal holdings this 
very same stock during the entire period covered the bank’s present 
trusteeship. 

With the exception but two sales pledged stock and 
small sales two three instances officers the occasion their 
leaving the employ the trustee-bank, not one its directors sold 
any the stock owned them personally the trustee-bank. The 
undisputed testimony, the shows that the trustee-bank’s 
president increased his own personal holdings from shares 
said stock 1927 well over 1,000 said shares the time the 
hearing, never having sold any it; while Mr. Jordan increased 
his own personal holdings from 250 shares said stock, and Mr. 
Fayerweather increased his own personal holdings from 250 shares 
said stock. 


The market value said stock continued rise despite the 1929 
depression, reaching all high market value $475 per 
share 1930. Right until the end 1933, when dividend pay- 
ments were first stopped, the trustee-bank had operating profit, 
which for the year 1933 was $292,000. 


Notwithstanding this, rapid fall decline the value its stock 
set after the Banking Holiday 1933. such swift development 
was it, that the trustee-bank’s stock, the last recorded sale which 
was $325 per share 1931, brought but the sum $73 per share 
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1933. During this period acute financial depression, even the best 
securities were visited with swift and precipitous declines value. 
Yet the exercise their best judgment, not single one the said 

directors the trustee-bank sold any their own personal holdings 

its stock during this entire period time even thereafter, because, 

they testified, their faith the said stock and its ultimate 

ability retrieve the sudden shrinkages wrought its value. 

And they, the exercise their best judgment, acted for them- 
selves regard their own personal holdings said stock, too did 
our trustee, and through its directors, act with respect the said 
stock which held for the infant cestuis. doing, under the cir- 
cumstances and conditions then confronting it, our trustee fully and 
fairly discharged its duties and obligations the infant cestuis. For 
have done otherwise would probably have been render itself 
liable surcharged for swift, but what then hopefully appeared 
its directors recoverable and abnormal shrinkage, and when 
fact such was retrieved. not then selling, merely did prac- 
tically all other holders that stock investment did. surcharge 
for doing would unquestionably tantamount exacting the 
exercise far greater degree care, caution and foresight than would 
have been exercised the average ordinary prudent and cautious per- 
son under similar circumstances. This, course, the law does not and 
will not require our trustee. 

Nor there any proof that our trustee did not give diligent and 
careful consideration the administration its trust. the can- 
trary, the evidence undisputed that the trust was discussed and con- 
sidered practically every meeting its directors who were always 
the opinion that the said stock should retained. Furthermore, 
there suggestion that the retention the securities was not the 
result the honest and unselfish judgment our trustee that that was 
the wisest course pursue. held said stock, did its directors 
their own personal holdings that stock, for the better prices which 
and they felt the stock would eventually bring. exercised its best 
judgment and determining whether sell retain 
the very stock which the testator himself had acquired and held 
investment. Even could then have been definitely said and deter- 
mined that erred its judgment, nevertheless that alone could not 
render now liable being surcharged. Cross’ Estate, 117 
Eq. 429, 176 101; Coddington Stone, Eq. 361; Parker 
Glover, Eq. 559, 217; People’s National Bank, ete. 
Bichler, 115 Eq. 617, 172 207; Ward’s Estate, 121 
Eq. 555, 192 68, affirmed 121 Eq. 606, 191 772. 

The exceptions will overruled, the account will allowed and 
the petition surcharge will dismissed. Decree accordingly. 
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DEPOSIT CHECKS PAYABLE EXECUTOR 
ATTORNEY’S INDIVIDUAL ACCOUNT 


Teas Third National Bank Trust Co., Court Errors and Appeals 
New Jersey, Atl. Rep. (2d) 


attorney received checks, payable his client executor 
estate. Without authority, indorsed the checks the name 
the executor and his own name attorney and individually, 
and deposited the checks his individual account the defendant 
bank, which they were collected. The attorney appropriated the 
proceeds. was held that the defendant collecting bank was liable 
the executor for the amount his loss. When the checks were 
presented for deposit his personal credit the attorney, was 
the duty the bank for its own protection ascertain whether 
was properly authorized make such use the checks. Permitting 
the deposit made without giving notice the payee was 
wrongful act the part the bank and made liable for the loss 
sustained the payee. 


Where checks are wrongfully indorsed the attorney the 
payee and deposited the attorney’s individual account, the bank 
put notice, reason the facts, the attorney’s right 
indorse the checks and have their proceeds credited his personal 
account, The bank’s failure make inquiry this regard will 
preclude from setting the statute limitations defense. 


Suit Rutherford Thompson Teas, executor under the last will 
and testament Elizabeth Teas, deceased, against the Third Na- 
tional Bank Trust Company enjoin the defense the statute 
limitations set answer action law. From adverse 
decree, defendant appeals. 

Affirmed. 


PORTER, J.—A decree the Court Chancery advised Vice 
Chancellor Davis appealed from. 

The prayer the bill complaint was enjoin the defense 
the statute limitations set answer action law. 

The court below granted the injunction and think properly so. 

The facts are that the complainant-respondent the executor under 
the last will and testament his deceased mother Elizabeth Teas. 
retained Joseph Carr, attorney Camden, represent him. 
Carr had represented his father’s estate and considered him entirely 
trustworthy and lawyer high standing and fine reputation. Re- 
spondent was engineer who resided Chicago and whose profession 
required considerable traveling. 


similar decisions see Banking Law Journal Digest (Fourth 
Bdition) §§388-393, 1318. 
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considered advisable liquidate some mortgages held the 
estate and instructed Carr dispose two certain mortgages prop- 
erties Delaware County, Pennsylvania. Carr suggested that both 
mortgages assigned that they could readily disposed of. 

complied with that suggestion and executed assignments Chicago, 

one dated December 16, 1929, and the other one dated December 23, 

1929, and mailed them Carr. 

Carr collected the amounts due both mortgages and converted 
the proceeds his own use the manner presently shown. kept 
respondent ignorance his fraud and, fact, remitted sums him 
which stated were the interest the mortgages, and made other 
false statements why had been, claimed, unable collect 
the principal sums due. May 23, 1935, Carr sent attorney from 
Camden respondent Chicago with the information that had 
collected the monies due both these mortgages and had appropriated 
same his own use. Respondent then came Camden and saw Carr 
who repeated his confession and offered make restitution, paying 
account thereof $200 and later $1,500. Carr did not tell respondent 
nor did respondent have any knowledge the method used Carr 
obtaining the mortgage money. 

the fall 1936 respondent asked friend who was Philadel- 
phia attorney investigate the matter and result then for the 
first time learned how the money had come into Carr’s possession. 

developed that two checks were delivered Carr payment 
the mortgages; both issued the Real Estate-Land Title and Trust 
Company Philadlephia: The first one dated December 23, 1929, 
the order Rutherford Thompson Teas, Ancillary Executor, the sum 
$5,591.08. The second check dated January 1930 the order 
Estate Elizabeth Teas the sum $5,605.10. 

Both checks have printed their faces these words: ‘‘Payable upon 
proper identification Both were endorsed Carr the 
name the payee and under same: ‘‘Joseph Carr, Atty.’’ and 
Carr,’’ and deposited him his own private bank ac- 
count his own order and, later confessed him, aforesaid, the 
proceeds appropriated his own use. 

Respondent had account the defendant-appellant bank nor any 
business relations with it. 

Promptly upon receiving this information respondent consulted New 
Jersey counsel and notice and demand was once served upon appel- 
lant bank, dated November 16, 1936. 

Carr the time these checks were deposited him was director 
and counsel for the appellant bank. question was raised the 
propriety the transaction anyone and notice any kind was 
given the bank respondent nor was any investigation inquiry 
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made the bank. The checks were cleared due course and the pro- 
ceeds paid the bank. 

Promptly after the service the notice and demand the appel- 
lant respondent and payment refused, suit was instituted him 
against the bank recover the proceeds these checks the New 
Jersey Supreme Court. 

The answer filed the bank, among other things, set the statute 
limitations bar the action. The bill Chancery followed 
permanently enjoin the bank from availing that defense. 

not disputed that the proceeds these checks belonged re- 
spondent. time authorized Carr endorse his name 
follows that there was conversion the funds. The possession 
the checks the appellant bank was unlawful with these unauthorized 
endorsements thereon. Negotiable Instruments Law, 

There substantial difference between unauthorized endorse- 
ment and forged endorsement, the result the same far 
concerns the passing title. Passaic-Bergen Lumber Co. Trust 
Co., 110 315, 164 580. 


The bank paying check endorsed, where title had not passed, 
did its peril and became liable the payee, the respondent here, 
for the proceeds. This whether the appellant bank was aware 
the unauthorized endorsement not and the absence privity be- 
tween them. The respondent stood relation with the appellant 
bank which was acting collecting bank and therefore owed duty 
the bank. was under duty give notice the bank soon 
knew the conversion and before action would lie. This duty 
discharged. Compare Buckley Second National Bank Jersey 
City, 400, Am. Rep. 249; Dennis Metal Manufacturing 
Co. Fidelity Union Trust Co., 365, 123 614. 

Coming now the defense the statute limitations set 
the answer the suit law and enjoined the Court Chancery, 
would, under the facts this case, most inequitable allow the 
bank take advantage its own wrongdoing setting this de- 
fense. The bank was derelict its duty the respondent permit- 
ting the conversion these funds Carr. should have made in- 
quiry his right endorse and place the proceeds the checks 
his own account his own credit. The bank reason the form 
the checks was put upon notice that Carr had power what 
did. Its failure inquire was breach duty owning re- 
spondent and for which liable him. Passaic-Bergen Lumber Co. 
Trust Co., supra. 

Its action constituted equitable fraud and now estopped from 
interposing the defense the statute and equity will properly enjoin 
such defense. Howard West Jersey Co., 102 Eq. 
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517, 141 755, affirmed 104 Eq. 201, 144 919; Patrick 
Groves, 115 Eq. 208, 169 701; Holloway Appelget, 
583, 585, 27, Am. St. Rep. 827; Clark Augustine, 

The appellant argues for reversal that the respondent must make 
appear clearly before can obtain equitable relief that was pre- 
vented, the act the defendant, from bringing his suit law until 
his right action was barred the statute. That correct state- 
ment the law. Lamb Martin, Eq. 34, 747; Russell 
Hanan, 119 Eq. 99, 181 58. 

conclude, however, above pointed out, that the respondent 
was prevented from bringing his suit the bank’s failure give him 
notice the transaction. Its action keeping him ignorance was 
clearly wrongful act its part. Whether its act may said have 
been active wrongdoing merely act negligence the part 
employee, for which responsible, makes difference prin- 
ciple. The money which belonged respondent was withheld from 
him wrongful act the part the bank and there was negli- 
gence shown his part after made discovery the manner which 
had made possible his loss. was clearly prevented from bringing 
his action the act the bank and the facts show. 

Nor find any merit the appellant’s contention that the re- 
spondent was guilty negligence, laches, acquiescence ratification. 
the contrary, think acted with promptness and diligence 
soon had knowledge the transaction. The facts that respondent 
accepted $1,700 part restitution from Carr and had filed account- 
ing executor have materiality the issues whatsoever. 

The decree appealed from affirmed, with costs. 


ALTERATION APPARENT FACE NOTE; 
USURIOUS INTEREST 


Phipps-Reynolds Co. (defendant) McIlroy Bank Trust Co. (plain- 
tiff), Supreme Court Arkansas, 124 Rep. (2d) 222 


Where alteration apparent the face note, there 
presumption whether the alteration was made prior 
subsequent the execution and delivery the note. The question 
the time when the alteration was made one for the jury 
decide the light all the evidence bearing the question. 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §§87, 673, 1470. 
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this case the plaintiff bank brought action notes which 
indicated that, originally written, they had carried interest after 
maturity rate and that the figure had, some time, been 
changed 10%. Under the evidence presented, the court found 
that the alteration was not made any time after the notes came 
into the possession the ‘bank. 

Notes bearing interest 10% per annum (the highest rate 
interest permissible contract under the laws Arkansas) are 
not rendered usurious provision that interest paid every 
ninety days and that, not paid when due, such interest shall be- 
come part the principal and bear interest thereafter. 


Where notes provide for interest 10% per annum and the 
mortgages securing the notes provide for interest per annum 
and appears that the maker has been led believe that interest 
would charged the rate 8%, the holder will not permitted 
charge interest the higher rate. 


Suit Bank Trust Company against the Phipps-Reynolds 
Company and another notes and mortgages. From adverse de- 
eree, defendant appeals. 
Decree affirmed part, and cause remanded, with directions. 
Sullins Sullins, Jameson and Karl Greenhaw, all Fayette- 
ville, for appellant. 
Bernal Seamster, Fayetteville, for appellee. 


FRANK SMITH, Phipps and Reynolds were 
the president and secretary-treasurer, respectively, The Phipps- 
Reynolds Company, corporation engaged the sawmilling and tim- 
ber business. They borrowed money conduct their operations from 
the Bank Trust Company, and March 1929, were in- 
debted the bank the sum $15,000. that date additional 
$2,000 was requested and granted, making the indebtedness 
$17,000, which was evidenced three notes for $5,000 each and one 
for $2,000. These notes, they now read, were all due ninety days 
after date, all bearing interest from date the rate per cent. per 
annum until due, and per cent. thereafter until paid, and providing 
that the interest shall paid quarterly and, not paid when due, 
become principal and bear interest per cent. 


Phipps and Reynolds signed these notes president and secretary, 
respectively, and indorsed them their individual capacity. They had 
given certain collateral security for the original debt, and gave addi- 
tional collateral for the increased debt, out which transactions cer- 
tain questions arose between Phipps and the estate Reynolds, who 
died December 1937, pending the progress the litigation. The court 
reserved decision the question the equities between Phipps and 
the Reynolds estate until ‘‘after the sale the assets the Phipps- 
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Reynolds Company, and said matters are passed for final adjudication 
and until such sale had and 

When the four notes above-mentioned totaling $17,000 were executed 
the bank real estate mortgage was taken the lands owned the 
Phipps-Reynolds Company, and chattel mortgage was also given 
its personal property. was recited the real estate mortgage ‘‘That 
the foregoing conveyance shall stand security for the payment any 
extension renewal the whole any part said indebtedness, 
whether evidenced indorsement the above-mentioned obligation 
the extension indebtedness lieu thereof; also security for 
the payment any other liability liabilities the grantor already 
hereafter contracted the said grantee until the satisfaction this 
deed trust upon the margin the record thereof, together with in- 
terest the rate per cent. per annum unless otherwise 


The chattel mortgage contains recitals similar purport. the 
interest upon the debt the chattel mortgage recites existing indebted- 
ness $17,000, ‘‘due ninety days after date, and bearing interest from 
date until due the rate per cent. per annum, payable every ninety 
days and not paid when due, become principal and bear the 
same rate interest.’’ 

thus appears that there conflict the interest paid 
between the recitals the notes and the recitals, above copied, from 
the two mortgages. 


Certain sums were borrowed and evidenced other notes, and there 
appears controversy the amount principal due. The 
controversy over the rate interest and the manner its computa- 
Certain other questions are involved, which will discussed and 
decided after have considered this question interest. 

The court below adjudged the sum due, including interest, and de- 
the foreclosure both the real estate and the chattel mortgages, 
reserving, above stated, certain questions between Phipps and the 
Reynolds estate, and from that decree this appeal. 

The original notes have been brought before us, and their mutila- 
tion apparent. That there were erasures conceded. Whether they 
were made before after their delivery the bank the question 
fact involved. insisted appellants that, when delivered, the 
notes bore interest after maturity per cent., and that they were 
altered bear per cent. from that date. 


course, that alterations were made after their 
execution and delivery the bank, this action would render the notes 
void both principal and interest. Section 10282 Pope’s Digest 
provides that where negotiable instrument materially altered with- 
out the assent all parties liable thereon, avoided, except against 
party who has himself made, authorized assented the alteration, 
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and subsequent indorsers, with the proviso that when instrument 
has been materially altered and the hands holder due course, 
not party the alteration, such party may enforce payment thereof 
according its original tenor, Section 10283, Pope’s Digest, provides, 
among others, that any alteration which changes: ‘‘(2) The sum pay- 


becomes necessary, first, decide the question fact whether 
the alteration was made before the delivery the notes the bank. 
supporting that contention are (1) that apparent 
that there were erasures the notes, (2) the recital the rate 
interest paid and the manner its computation contained the 
mortgages does not comport with the recital that subject appearing 
the notes. argued also that when erasure appears upon the 
face negotiable instrument, there presumption that was 
made after delivery, and that the burden showing the contrary rests 
upon the party seeking enforcement the notes. first consider 
this question law related the decision the question fact. 

There quite conflict the authorities the question, and our 
own cases are not entirely harmonious. shall not review and dis- 
tinguish these cases. 


sections 108 and 109 the chapter Alteration Instruments, 
Am. Jur., pages 670 and 671, stated what think the proper 
rule follow. was there said: 


Alteration after Execution.—The view 
maintained some authorities that apparent alteration will 
presumed have been made after the execution the instrument which 
appears have been altered. has been said that this doctrine arose 
from misconception certain early English cases which were based 
upon the stamp acts and were applicable only negotiable instruments, 
though this has been denied, and the doctrine asserted found 
reason. Whatever may have been its origin, this harsh rule would seem 
unsound principle, and but little followed. The law never 
presumes fraud, and is, moreover, not only harsh, but opposed 
general experience and modern commercial usage, assume that all 
instruments are issued without erasure blemish any kind. Some 
authorities modify this rule the extent holding that presumption 
that any alteration was made after execution arises only cases where 
the are suspicious; but this attempt intermediate 
compromise rule has been objected furnishing definite rule 
which determine when the burden upon the holder explain 
the alteration, and when not, and being simply inference 
fact drawn from the evidence the case. 

trine supported numerous decisions, and based, believed, the 
better reasoning, that presumption arises from alteration ap- 
parent the face instrument, but that the entire question the 
time when such alteration was made for the jury consider the 
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light all the evidence and extrinsic. Theoretically, where 
this latter doctrine prevails, will not affected the fact that the 
alteration suspicious, but, actual practice, seems from many 
the cases supporting the doctrine that the nature the alteration 
suspicious otherwise little importance.’’ 


note the text just quoted cites the following annotated cases: 
Healy-Owen-Hartzell Co. Montevideo Co., 165 Minn. 330, 206 
646, 1238; Tharp Jamison, 154 77, 134 583, 
A., 100; Burgess Blake, 128 Ala. 105, So. 963, 
Am. St. Rep. 78; Wicker Jones, 159 102, 801, 
A., 69, Ann. Cas. 1914B, 1083. 


innumerable number cases are cited the notes these an- 
notated cases and our examination number those most frequently 
cited others leads the conclusion that ‘‘no presumption arises 
from alteration apparent the face instrument, but that the 
entire question the time when such alteration was made for the 
jury consider the light all the evidence and 
The thought expressed many these cases, our own case 
Gist, Adm’r Gans, Ark. 285, that ‘‘Persons holding and expect- 
ing benefit from instruments have two motives alter them: First 
the alteration material avoids the instrument; and Second—It 
criminal ‘‘Yet,’’ Judge English said the case just cited, 
alterations have frequently been made persons who hoped 
avoid detection and escape punishment.’’ But the practice making 
erasures, interlineations and corrections writings all kind 
such common occurrence that not think presumption fraud 
should indulged and declared exist because their presence 
writing. The question rather one determined court 
jury the case may the light all the evidence intrinsic and 
extrinsic, unaffected any presumption. 

The officer the bank who received the notes upon their execution 
and the other two officers who had handle the notes while 
possession the bank all testified that the notes had not been changed 
since their delivery the bank. The only witness contradicting this 
testimony Mr. Phipps, and admitted that Reynolds handled the 
financial end the corporation’s business and had executed the notes 
for the company. Phipps was certain that the notes were bear in- 
terest per cent. after maturity, and his reason for this belief was 
that Reynolds paid the interest, and was per cent. judge 
would have said something about it.’’ 

conclude that the finding the chancellor this question 
fact, the effect that the bank had not altered the notes, not con- 
trary the preponderance the evidence. 
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Question Usury 


insisted that the notes are usurious because the provision 
for compounding interest. 

Our are the contrary. was held the case First Na- 
tional Bank Waddell, Ark. 241, 417, Ann. Cas. 818, 
quote headnote that case, that ‘‘A contract between bank 
and customer, contemplating monthly debits and credits large sums, 
which provided that the bank should charge the highest lawful rate 
interest, and that the rate should computed monthly the average 
daily debit balances, and charged the account, was not 

headnote the case Carney Matthewson, Ark. 25, 109 
1024, reads follows: ‘‘Taking note which bears ten per cent. 
interest per annum and provides that interest not paid annually 
shall become principal and bear the same rate interest not such 
compounding interest would render the note usurious.’’ 

The holding that case was approved the case Morgan 
Rogers, 327, 266 273, which case note bearing the 
maximum rate interest, paid semi-annually, with the proviso 
that the interest was not paid annually should become part the 
principal and bear the same rate interest, was held not usurious. 
was there said [page 274]: ‘‘This court has expressly held that, taking 
note bearing per cent. interest per annum and providing that, 
interest not paid annually, shall become principal and bear the 
same rate interest, not such compounding interest would 
render the note usurious. Carney Matthewson, Ark. 25, 109 
1024. might that the installments interest might made 
frequent unusual indicate disposition evade the spirit 
the law and compound the interest rapidly thereby secure 
greater rate interest than that allowed under the Constitution, but 
there nothing this transaction evince such 

See, also, Chaffe Sons Landers, Ark. 364; Grider Driver, 
Ark. 50. Many cases the subject are cited the case Jones 
Nossaman, 114 Kan. 886, 221 271, 

may be, was said Judge Hart the case Morgan 
Rogers, supra, that the installments interest might made fre- 
quent and unusual indicate intention evade the usury law. 
But bank loan with rest period ninety days does not appear 
unusual. Indeed, matter common knowledge that bank loans 
are rarely made for longer period time. 

the Lesser-Goldman Cotton Co. Merchants’ Planters’ 
Bank, 182 Ark. 150, 215, was said [page 217]: Appel- 
lant also contends that was unlawful charge with per cent. 
interest compounded monthly, and this contention agree with 
does not appear that there was any provision for the 
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obligor that case relieved liability pay compound interest 
paying the due date, nor does appear that there was any agree- 
ment pay compound interest. matter fact, the opinion recites 
that the first advance that case was made September 1925, and 
the last December 1925. Other advances large amounts were made 
between those dates. The interest was computed October 1927. 
matter fact, interest compounded monthly, per cent., be- 
tween the first and the last these dates, would not exceed per cent. 
for that period time. would, therefore, been more accurate 
that case have stated that charging compound interest was un- 
authorized, not because was usurious, for was not, but because there 
was contract that the interest should computed. The question 
usury was not involved that case. Had found there was 
for usurious interest, recovery either principal interest 
would have been allowed, yet gave judgment for both principal and 
interest. did not there permit interest compounded per 
eent. monthly, because there was authority for doing so. Whether 
loan intended extend over long period time, where interest, 
compounded per cent. monthly, would make the entire interest 
excess per cent. for the time covered, question not presented 
that case, nor this. 

conclude that the court did not err holding that the notes 
were not usurious. 

insisted that the bank has estopped itself charge interest 
higher rate than per cent. after maturity even though the notes au- 
thorized higher rate, and think appellants are right this con- 
tention. may said that was the notes which evidenced the debt, 
and that the mortgages were mere security for its payment. But the 
mortgages did recite the rate interest which would charged, and 
Phipps testified that there was never any intimation that more than 
per cent. would charged until after the foreclosure suit had been 
filed, and said that this contention varies the terms the note; 
may answered that the question are now considering whether 
may shown that the bank did not intend enforce the provisions 
the notes for the payment per cent., but intended follow the 
provisions the mortgages for the payment only per cent., and 
had, its led the Phipps-Reynolds Company believe that 
only per cent. would charged. think the testimony establishes 
the fact that the Phipps-Reynolds Company was led believe that only 

Upon the whole the decree the court appears correct, except, 
for the reasons herein stated, the interest should have been calculated 
per cent., and not per cent., and the cause will remanded 
with directions restate the account accordingly. The interest will 
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computed all the notes per cent. and will compounded quar- 
terly that rate the four notes totaling $17,000 from December 
1932. The costs this appeal will assessed against appellee (plain- 
tiff bank). 


ASSIGNMENTS SAVINGS ACCOUNT HELD 
INVALID 


Hackensack Trust Co. Nowacki al.; Leonia Bank Trust 
Same, Court Chancery New Jersey, Atl. Rep. (2d) 615 


elderly woman, during her last illness and nine days before 
her death, made written assignments undivided one-half in- 
terest two savings accounts friend whom she had 
fidence and trust. The assignments authorized the donee, attorney 
fact, have each account transferred joint account the 
names herself and the donee ‘‘as joint tenants, being inten- 
tion that (donee) shall have all said moneys upon death.’’ The 
assignments were filed with the banks the donee. The 
constituted the depositor’s entire estate. She had previously executed 
will making other disposition her property. her death, 
was held that the donee was not entitled the accounts. the 
first place, the assignments were the form gifts take effect 
death and were invalid because not executed compliance with 
the statute wills. the second place, the evidence was not suffi- 
cient show that the transaction was free from undue influence 
the part the donee. 


Interpleader suits the Hackensack Trust Company and the 
Leonia Bank Trust Company against Stephen Nowacki and others, 
executors the last will and testament Antonina Nowacki Olewinski, 
deceased, and others determine who was entitled deposits banks 

Claims executors sustained. 

Robert Bentley, Jr., Hackensack (Anthony Augelli, Jer- 
sey City, counsel), for defendant Stephen Nowacki. 

Landau Mehler, Hackensack (Jacob Landau, Hackensack), 
for defendants John Targonski and Clementine Grzesik, executors 
Last Will and Testament Antonina Nowacki Olewinski, deceased. 

Herman Lipschitz, Jersey City, for defendant State New Jer- 
sey. 


EGAN, C.—The complainants filed bills interpleader which 
involve funds deposit their banks. There are two claimants: one, 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §410. 
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the executors the last will and testament Antonina Nowacik Olewin- 
ski, and the other, Stephen Nowacki. The bank accounts were opened 
June, 1934, Antonina Nowacki Olewinski, who deposited and owned 
the funds therein. They constitute her entire estate. The claimant, 
Nowacki, alleges title the accounts through the execution, An- 
tonina, two written assignments (Exhibits D-1 and D-2), dated Octo- 
ber 12, 1937, and two bank form signature cards (Exhibits D-10 and 
D-11), dated October 14, 1937. 
Exhibit D-1, part, reads: 


Antonina Nowacki Olewinski, for and consideration 
the sum One Dollar, hand paid Stephen Nowacki Herki- 
mer, Y.; and consideration the many kindly acts performed 
him for me, during lifetime, hereby transfer, set over and 
convey the said Stephen Nowacki, and undivided one half interest 
all moneys the Hackensack Trust Co., Hackensack, 
J., being Interest Account No. 44201, and also all moneys 
credit the Leonia Bank and Trust Co., Leonia, J., being 
Interest Acct. No. 8544, said accounts from the date hereof joint 
tenancy accounts, the survivor take 

further direct the said Hackensack Trust Co., the request 
said attorney fact, and also the Leonia Bank Trust Co., the 
request said attorney fact, said Stephen Nowacki, transfer 
said accounts herein directed, their books, the end that the 
accounts above referred shall hereafter read, ‘Antinina Nowacki Ole- 
winski and Stephen Nowacki, joint tenants, the survivor take all,’ 
being intention that Stephen Nowacki shall have all said moneys 


upon death.’’ 
Exhibit D-2, part, reads: 


Antonina Nowacki Olewinski, for and consideration 
the sum One Dollar, hand paid, Stephen Nowacki, 
Herkimer, Y., and consideration the many kindly acts per- 
formed him for during life time, hereby transfer, set 
over, and convey the said Stephen Nowacki, undivided interest 
all moneys the Hackensack Trust Hackensack, 
J., being Interest No. 44201, and also all moneys 
credit the Leonia Bank Trust Co. Leonia, J., being Interest 
Account No. 8544. Said account from date hereof joint tenancy 
accounts, the survivor take 

further the said Hackensack Trust Co. the request 
said Attorney fact, and also the Leonia Bank Trust Co. the 
request said Attorney fact, said Stephen Nowacki, transfer 
said accounts herein directed, their books, the end that the 
accounts above referred shall hereafter read, ‘Antonina Nowacki Ole- 
winski and Stephen Nowacki, joint tenants, the survivor take all, 
being intention that Stephen Nowacki shall all said money 
upon 


The claim the executors based the provisions the last will 
and testament the decedent (Exhibit D-A 1), July 21, 1934, 
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and probated before the Surrogate Bergen County, New Jersey, 
November 1937, which, part provides follows: Paragraph re- 
quests that the funeral the decedent shall cost not less than $900; 
the Third paragraph bequeaths $500 the Trustees St. Joseph’s 
Church Hackensack, with added provision that the income from 
that fund used for the perpetual care her burial plot; paragraph 
bequeths $4,000 her brother Poland; the Tenth, Eleventh, 
Twelfth, Thirteenth, Fourteenth and Fifteenth paragraphs provide be- 
quests god-child the decedent. 

Antonina became ill October 11, 1937, Nowacki’s home 
Herkimer, New York, and died there October 21, 1937, the approxi- 
mate age seventy-one years. She had been residing with the Nowacki 
family continuously for about twenty months before her death. Pre- 
vious that time, and for many years, she had lived Englewood, 
Bergen County, New Jersey. She had very little knowledge the 
English language and spoke ‘‘very, very broken and very poor 

The assignments, Exhibits D-1 and D-2, were executed during the 
decedent’s last illness, one week prior her death; and, that time, 
Nowacki’s son acted interpreter between the decedent and the per- 
sons involved. The assignments were prepared Nowacki’s attorney, 
Francis Moore, Herkimer, and he, notary, took the acknowl- 
edgments set forth thereon. The day following the preparation and 
execution the assignments, October 13, 1937, Nowacki traveled 
from his home Herkimer Hackensack, New Jersey, distance 
approximately two hundred miles, and presented the Hackensack 
Trust Company the assignment, Exhibit D-1; and, immediately there- 
after, the same day, offered the Leonia Bank and Trust Com- 
pany the assignment, Exhibit D-2. Both banks then refused accept 
them for the reason that the acknowledgments the assignments did 
not have annexed them certificates the Clerk Herkimer County, 
New York, evidencing the authority the notary take the acknowl- 
edgments. The banks also insisted that their written, printed, forms 
creating joint accounts depositors used Antonina for the pro- 
posed transfers the accounts. Nowacki, thereupon, returned 
Herkimer and located his attorney Moore and related him the atti- 
tude the banks. Moore, then, about o’clock that same night, 
went the home the Clerk Herkimer County and persuaded him 
proceed the Court House, unlock his office, and then attach 
certificate the acknowledgments the assignments 
showing Moore’s notarial power and authority. The following day, 
October 14, 1937, Nowacki returned the two New Jersey banks and 
filed with them the assignments, Exhibits D-1 and D-2. 


The executors contend, first, that the decedent’s intention make 
gift was not established evidence that clear and convincing second, 
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evidence any intention make gift exists, that intention was 
ereate gift testamentary its nature and void because there was 
compliance with the statute wills; third, that the entire transac- 
tion, resulting the execution Exhibits D-1, D-2, D-10 and 
void because: (a) the decedent reposed trust and confidence Nowacki, 
having acquired dominant position over her, and the instruments 
D-1 and D-2, legally effective, impoverished the decedent; (b) the 
decedent did not have proper, competent, independent, disassociated 
legal advice. 

Francis Moore, the attorney, testified that the night the assign- 
ments were executed, which was sometime between the hours and 
o’clock, was called the Nowacki home, where the decedent was 
then ill. further said (p. 


Did she say anything you about having any feeling all 
that she was about die? <A. Yes. 

What did she say you? asked her what was the trouble, 
and she pointed her heart and she said, ‘Doctor, say good.’ 


And, also: ‘‘I further felt was something she wanted 
expectation death when got the call from Doctor Graves, when 
talked him.’’ 

Dr. Graves, who professionally attended the decedent the night 
the assignments, Exhibits D-1 and D-2, were drawn, testified that the 
decedent was very sick woman; that ‘‘gave her many hypo- 
dermics she didn’t know what was all about’’ (p. test.) and that 
she said she would like see lawyer; and suggested she attended 
priest (p. test.). The Doctor telephoned Moore, the attorney, 
the Nowacki home and consult with the decedent. 

The testimony the doctor and attorney Moore suggests the 
clear inference that the decedent was critically and dangerously ill— 
she died one week later. evident that there was feverish activity 
the Nowacki home that night. The assignments were carelessly drawn 
—drawn imperfectly and lacking clarity. The incidents that transpired 
the sick room, the decedent’s bedside that night, throws doubt 
upon her freedom mind and action. The activities all there present 
lead the unassailable conclusion that the parties interested were 
engaged ‘‘race against death’’ make Nowacki the victor and the 
beneficiary desperately sick and aged woman’s entire estate. Cer- 
tainly such conduct arouses the conscience, and requires careful scrutiny 
the court the attitude, the motives, the results, and the benefits 
the actors. Equity maintains constant vigil protect the affairs 
the weak. close study all the facts and circumstances the in- 
stant case affords favorable consideration the deportment No- 
wacki. The transfers were effected critical period the decedent’s 
life—on her death-bed. The assignments leave doubt that the de- 
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donor intended transfer title anticipation her The 
last paragraphs the assignments, Exhibits D-1 and D-2, declare: 
being intention that Stephen Nowacki shall have all said 
moneys upon death.’’ The gifts intended are therefore void 
because they fail comply with the statute wills. 
seq. Haydock Haydock, Eq. 570, Am. Rep. 385, the 
court said: 


the present case, these gifts, while gifts inter vivos, were un- 
doubtedly intended the donee operate testamentary disposi- 
tion the donor’s property. clear that the physical condition 
the donor was critical, and his days brief number. And that 
some disposition his property, view his death, was requisite. 
For some reason, the will was never drawn, and transparent that 
the gifts were executed fill the place 


The case Cutts Najdrowski, 121 Eq. 546, 191 867 (later 
reversed the Court Errors and Appeals other grounds, 123 
Eq. 481, 198 885), further authority for the contention dis- 
under this point. Stevenson Earl, Eq. 721, 
1091, 103 Am. St. Rep. 790, Ann. Cas. 49; Gordon Toler, 
Investment Trust Co., 110 Eq. 466, 160 371; Dunn Hough- 
ton, Ch., 71; Thatcher Trenton Trust Company, 119 
Eq. 408, 182 912. 

may observed that the evidence shows that the decedent had 
implicit faith, trust and confidence Nowacki. She stated attor- 
ney Moore and her nurse. Nowacki had knowledge that feeling 
the decedent for him. She sought his advice about her affairs and 
her property. took care her ordinary, conventional needs. There 
doubt mind that the relationship that existed between No- 
wacki and the decedent was one dependence, trust and confidence. 
believe Nowacki imposed upon that relationship, and used his 
own advantage. Crowther Micucci, 122 Eq. 81, 192 439, 
affirmed 123 Eq. 164, 196 676. was said Hall Otterson, 
Eq. 522, page 528, 907, page 909: 


all transactions between persons occupying relations, whether 
legal, natural, conventional their origin, which confidence 
naturally inspired, presumed, or, fact, reasonably exists, the burden 
of: proof thrown upon the person whom confidence reposed, and 
who has acquired advantage, show affirmatively, not only that 
deception was practised therein, undue influence used, and that all 
was fair, open, and voluntary, but that was well 


The transfer all the decedents funds joint accounts with No- 
wacki enabled Nowacki withdraw all the moneys; joint owner, 
would have that right. Such withdrawal would unquestionably 
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impoverish the decedent. That being the situation here, Nowacki, there- 
fore, was confronted with the burden establishing clear and con- 
vineing evidence that the assignments were not the result undue 
influence, and that the decedent had the benefit competent, inde- 
pendent advice. That burden failed successfully carry. Croker 
Clegg, 123 Eq. 332, 197 13; Slack Rees, Eq. 447, 
384; Haydock Haydock, supra; Crowther supra; 
Fulper, Eq. 293, 182 834; Peppler Roffe, 122 Eq. 
510, 194 548; Matthews Craven, 124 Eq. 455, 176. 

What advice, any, did the decedent have before executing the as- 
signments? None. Attorney Moore merely explained the contents 
the assignments; did not advise counsel her. Certainly the ex- 
planation gave cannot termed advice; does not fall within the 
contemplation the law governing the use the term ‘‘independent 
Melos Hagen, Eq. 683, 183 538; Mott Mott, 
767; Hall Otterson, supra; Kelly Kelly, supra. Moore testified 
(p. test.) that when was preparing the assignments the bank 
accounts, received some instructions from Nowacki. Moore first met 
the decedent through Nowacki when Nowacki brought her his 
(Moore’s) office effect transfer real estate from her him 
(Nowacki). 

noted that the decedent’s knowledge the English 
language was very limited, and that Nowacki’s son, favorite the 
decedent, acted her interpreter. The son’s testimony gives clear 
and convincing indication the decedent’s intention make gift 
does appear that made clear interpretation. testified (p. 154 
test.) got through with the whole affair, was pretty hazy 
(the interpreter) told the decedent that Exhibits D-1 and 
D-2 were identical (p. 156 test.). reading the Exhibits proves the 
contrary. They are not identical. 


The provisions the decedent’s will point the state her mind 
the time the will was made. Her considered plans, expressed 
her will, would not, and could not, effected the assignments (D-1 
and D-2) were valid. Did the decedent apprehend such situation when 
she executed the assignments? she, effect, willing abandon 
and cancel her testamentary provisions covering the cost her funeral, 
the care her burial plot, the bequest her brother, order that 
Nowacki would get all she possessed? not think so. me, 
does not seem logical consistent. 

Considering all the facts and circumstances, shall advise orders 
denying the claims the defendant, Nowacki, and sustaining the claims 
the executors. 
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CHANGE INVESTMENT TRUSTEE 


Guaranty Trust Company New York Lewis, Court Appeals 
New York, Rep. (2d) 635 


Where trust agreement authorizes the trust company, named 
trustee hold non-legal securities which form part the 
corpus the trust and neither empowers nor forbids sale such 
securities, the trustee has implied power sell the non-legals 


for the purpose investing the proceeds such securities are 
authorized law. 


this case one Fanny Lewis, 1924, created trust for her 
life certain securities owned her, appointing the plaintiff trust 
company act trustee. The trust agreement authorized the trus- 
tee retain any the securities constituting the trust estate. The 
agreement also authorized the trustee ‘‘to invest and reinvest such 
property and securities with full power the trustee not 
being restricted securities legal for trust investments, but the 
power sale subject the consent the trustor. The agree- 
ment also directed the trustee, upon the death the trustor, set 
aside $5,000 money, securities property then its possession 
and hold the same trust for the trustor’s granddaughter 
the same terms and conditions are herein set forth.’’ The trustor 
died within one month after the execution the trust agreement. 
Pursuant the agreement, the trustee allocated five $1,000 Great 
Northern Railway bonds the secondary trust for the grand- 
daughter. Shortly thereafter, the trustee sold these bonds and in- 
vested the proceeds guaranteed mortgage certificates. Apparently, 
the granddaughter would have fared better the trust fund had 
been left invested the railway bonds. This was accounting 
proceeding brought the trustee and the granddaughter interposed 
counterclaim based the contention that the trustee had 
power sell the bonds. was held that, under the terms the 
agreement, the trustee did have this power and the counterclaim was 
dismissed. 


Action the Guaranty Trust Company New York, trustee 


under indenture trust, made Fannie Lewis, grantor, 
against Doris Lewis and others, settle plaintiff’s account, which 
named defendant interposed counterclaims. judgment for counter- 
claimant one the counterclaims was affirmed the Appellate 
Division, 253 App. Div. 885, 1016, and plaintiff appeals. 


Reversed, and judgment for plaintiff, dismissing the counterclaim, 


granted. 


Otis Bradley, New York City, for appellant. 
Daniel Shirk, New York City, for respondent. 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 


Edition) §470. 
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FINCH, J.—This action settle the account the plaintiff 
trustee inter vivos trust. The question involved the power 
plaintiff trustee matter law sell five $1,000 Great Northern 
Railway bonds which the settlor had deposited with the trustee part 
the original trust corpus and which the trustee, pursuant the trust 
agreement, had allocated constitute the corpus the subsequent trust 
for the defendant-respondent. 

The facts are follows: 1924 plaintiff, Guaranty Trust Company, 
was named trustee trust indenture whereby one Fannie Lewis 
created trust for her own life, consisting certain securities owned 
her. The settlor died within one month after the trust was estab- 
lished and, under the terms the trust agreement, the trustee paid 
over all the securities the trust her son, Herbert Lewis, with 
the exception five $1,000 Great Northern Railway seven per cent. 
bonds, which continued hold trust for the granddaughter the 
settlor, the defendant, Doris Lewis, The trust indenture provided that 
upon the termination the original trust, reason the death 
the settlor, the trustee was ‘‘to set aside from the property and secu- 
rities then its possession and any accumulated income there may be, 
the sum Five Thousand ($5,000) Dollars money, securities 
property both then its possession, which its judgment shall 
fairly and justly equal that sum; hold said money, property 
securities both, trust nevertheless, upon the same terms and con- 
ditions are herein set forth with reference the trust hereinbefore 
created, pay over the income therefrom granddaughter Doris 
Pursuant this direction, the $5,000 worth bonds 
were allocated this secondary trust upon the death the settlor. 
Shortly thereafter, the trustee sold these bonds and with the proceeds 
bought guaranteed mortgage certificates. 

this accounting proceeding the defendant, Doris Lewis, objected 
the account and interposed counterclaims. Thereafter defendant 
moved for order striking out plaintiff’s reply the first counterclaim 
and for judgment against the plaintiff upon this counterclaim, and also 
for judgment the pleadings under rule 112 the Rules Civil 
Practice, this counterclaim. this motion judgment was directed 
favor defendant the counterclaim, which was for the value 
the $5,000 Great Northern Railway bonds, and the interest the defend- 
ant would have received the trustee had continued hold the bonds. 
was the theory the counterclaim that the trustee had power 
sell the bonds after the allocation was made. The trustee opposi- 
tion relied upon provision the trust deed which reads follows: 


“Third, The Trustee authorized and empowered retain, sub- 
Ject the provisions hereof, any and all the property and securities 
hereinbefore described their present 
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Trustee likewise hereby authorized and empowered, from 
time time, invest and reinvest such property and securities with 
full power sale connection therewith, such securities may 
deem suitable for the trust, and shall not restricted securities 
the character authorized the laws the State New York for trust 
investments, such power sale, however, exercised only subject 
the consent the said party the first 


The Appellate Division unanimously affirmed the judgment favor 
defendant the counterclaim, and the appeal here permission 
this court. 

the absence provision the trust indenture authorizing the 
trustee retain the securities which were non-legals, the trustee would 
have been under duty dispose them within reasonable time 
unless special warranted retention. Ordinarily trustee 
may not retain securities which would not have been permitted 
invest. Toronto General Trusts Co. Chicago, Co., 
514; Matter Wotton, App. Div. 584, 753, affirmed, 
167 629, 1123; Matter Douglas, App. Div. 64, 67, 
553; Matter Leitsch, 185 Wis. 257, 201 284, 547. 

Where securities are given trustee with directions hold 
1114), but with power retain, and there are non-legal securities 
among them and the instrument creating the trust neither empowers 
nor forbids sale, the trustee has implied power sale the non- 
legals for the purpose reinvesting the proceeds such securities 
are authorized law. Toronto General Trusts Co. Chicago, 
657, 514; Guaranty Trust Co. New York Steel 
Corp., 107 720, 176 402, affirmed, 187 App. Div. 889, 
904, affirmed 226 693, 123 867. the Toronto 
Case the court pointed out: ‘‘The rule England and this state, 
which forbids trustee invest trust funds railroad and other 
corporations, most salutary one; and think the rule is, ought 
be, that trustee who receives trust property invested such secu- 
rities should, not required sell the same, any rate have 
the right make such sale, and invest the proceeds the same man- 
ner that would required the trust property received 
him consisted money.’’ Page page 596. 

Language showing different intention may make inapplicable the 
above principles. 

pass then examination the trust instrument. Since 
there was power retain, there was obligation upon the trustee 


THE BANKING LAW JOURNAL 337 


sell. fact, the primary trust, during the life the settlor 
while full power sale and power invest and reinvest was given, 
such sale could only made with the consent the settlor. 

What was the situation after the death the settlor? What did 
the trust agreement provide? The trustee was directed set trust 
out the money securities property its possession upon the 
death the settlor, and hold ‘‘upon the same terms and condi- 
tions are herein set forth with reference the trust hereinbefore 
The ‘‘trust hereinbefore created’’ authorized the retention 
the Great Northern bonds, and, noted, also authorized their 
sale, ‘‘such power sale, however, exercised only subject the 
consent the said party the first The party the first 
part, the settlor, was dead. Does this mean that the power sale 
could not exercised, since her consent could not obtained? 
other words, did this settlor intend prohibit power sale after 
her death the conduct this secondary trust did she grant 
express power sale freed from any consent? already noted, the 
settlor had granted the primary trust the broadest possible power 
sale subject only her consent. After her death she expressly pro- 
vided that the secondary trust for her granddaughter, then nine years 
age, should held ‘‘upon the same terms and conditions This 
was not case where the consent was exercised person other 
than the settlor but the settlor herself, and possibility could 
outlast her life. Did the settlor intend exclude entirely from the 
secondary trust all the provisions the primary trust concerning the 
power sale, did she intend incorporate express power sale 
freed from the limitation the consent the settlor? part 
the clause dealing with the full power sale was incorporated into the 
secondary trust, then there was implied power sell non-legals, 
unless such power was affirmatively forbidden. Toronto General Trusts 

must, therefore, ascertain whether the consent having become 
impossible the power sale was wholly extinguished, which the con- 
tention the respondent, whether there was incorporated into this 
secondary trust the power sale freed from the limitation the con- 
sent the grantor. 

examination the language the entire instrument indicates 
the latter intention. the time the the trust instru- 
ment the grandchild was, already noted, not quite nine years old. 
The settlor did not then know how soon would necessary set 
the secondary trust how long would continue. might then 
continue, and matter fact did continue, for about twelve years, 
since the settlor died within one month after the execution the trust 
instrument. With the exception annuity agreement, the entire 


a 
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primary trust consisted corporate stocks and bonds. Presumably 
recognizing the fluctuating quality such securities the grantor had 
expressly provided full power sale and resale subject her own 
consent. Since the grantor had provided that the corpus the second- 
ary trust should made the securities chosen the trustee alone 
after her death, would not the natural and normal provision pro- 
vide for similar power sale without any consent since the settlor 
was dead and the beneficiary, minor not quite nine years old? Cf, 
Koch Robinson, 111, Ky. Law Rep. 969. 

Both primary and secondary trusts authorized the trustee retain 
all the property and securities ‘‘in their present form.’’ This power 
retain read the light this whole instrument would seem make 
implicit power sell. Cf. Guaranty Trust Co. New York 
Steel Co., 107 Mise. 720, 176 402; affirmed, 187 App. Div. 889, 
spondent contends, this trustee had absolutely power sale, 
not pertinent inquire the need for provision authorizing the trus- 
tee retain? 


trust instrument this character, presumably endure for 
long time, imports care its draftsmanship. are, therefore, re- 
quired examine carefully the words and phrases used. doing, 


find that the words used paragraph third were not those con- 
dition but limitation. The grantor provided that the full power 
sale was ‘‘to exercised only subject the consent the said party 
the first Not ‘‘conditioned but ‘‘subject What 
the draftsman said, effect, was, that long the settlor lived the 
power sale was subject limitation charge which being removed 
the settlor’s death, left the power, which was continue, free from 
the charge. Limitations charges differing from conditions not 
defeat the power their expiration. Cf. Matter Fordham, 235 
384, 189 548. When the limitation expires, the power 
free. Respondent relies upon cases wherein the court found intent 
create condition the exercise the power. 

proper construction this trust instrument shows that when the 
settlor provided that the corpus the secondary trust was held 
upon the same terms and conditions the primary trust, she intended 
exclude from the secondary trust only much the terms were 
rendered nugatory her death. The trustee, therefore, was expressly 
authorized sell the Great Northern bonds. not necessary 
answer length the contention that there was here gift particular 
securities which were held kind the secondary trust until 
the grandchild came age and that therefore there was power 
sale. Since the trust instrument provided that the trustee was set 
aside the death the settlor the sum $5,000 from property, secu- 
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rities and money then its possession, and since was required 
pay over income therefrom the grandchild, would not reason- 
able construction that the corpus the trust selected must kept 
intact until the grandchild became age and then handed over kind. 

true that different rule has been applied where the trust 
corpus consisted real estate. Dierkes, 602; 
Barber Cary, 397; see Gulick Griswold, 160 399, 
780. But the difference between the nature real property 
and securities personal property, requires the application, many 
other instances, different rules. 

The judgments should reversed, with costs all courts, and 
judgment granted for the plaintiff dismissing the first counterclaim 
the defendant-respondent, with costs. 

Rippey, J., dissents. 

Judgment accordingly. 


WIDOW’S RIGHTS SUPERIOR THOSE 
BENEFICIARY SAVINGS BANK TRUST 


Murray Brooklyn Savings Bank, New York Supreme Court, Special 
Term, Supp. (2d) 227 


man deposited money number savings bank accounts, 
each account being ‘‘in trust for’’ one his relatives. Upon his 
death was held that his widow was entitled the deposits, 
against the beneficiaries, under the New York Decedent Es- 
tate Law which ‘‘a personal right given the surviving spouse 
take his her share the estate intestacy,’’ subject 
specified limitations, unless the beneficiaries could show that, 
making the deposits, the depositor intended create ‘‘valid, im- 
mediate, inter vivos transfers 


Savings bank deposits this character are referred New 
York ‘‘Totten trusts’’ for the reason that, the case Matter 
Totten, 179 112, Rep. 748, the court expressed the 
following rule with respect such deposits. ‘‘In case the depositor 
dies before the beneficiary without revocation, some decisive act 
declaration disaffirmance, the presumption arises that abso- 
lute trust was created the balance hand the death 
(This rule quoted length the court’s opinion, 
below. 


And was here held that the rule the Totten case must give 
way before the Decedent Estate Law, referred above, which 
prohibits testamentary disposition property excess what 


similar decisions see Banking Law Journal Digest 
Edition) §411. 
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the widow would have been entitled case intestacy. The 
section does not, however, prohibit any one from transferring any 
all during his lifetime. The court held that the 
circumstances the present case indicated that the depositor did 
not intend pass any interest the various beneficiaries imme- 
diately the making the deposits trust, but, the contrary, 
intended that they should benefit the deposits only upon his 
death. Accordingly, was decided that the widow was entitled 
the deposits administratrix her deceased husband’s 


Action Elizabeth O’Neill Murray and others against the Brooklyn 
Savings Bank and others recover moneys deposit savings ac- 
counts. 

Judgment for defendant Mary Margaret O’Neill, individually and 
administratrix the goods, chattels and credits which were Law- 
rence O’Neill, deceased. 

Francis Mahoney, Highland Falls, for plaintiffs. 

John Roberts, Brooklyn, for defendant O’Neill, administratrix. 

ROSENMAN, J.—The deceased, Lawrence O’Neill, the age 
55, married Mary Margaret O’Neill, 29, November 11, Their 
marriage was not entirely happy one, but they lived together until 
April 11, 1938. that day the deceased died, intestate. The deceased 
had threatened leave his wife several occasions; and had also de- 
that would leave her nothing when died. 

The decedent left him surviving mother, father children. His 
widow, two sisters and number nephews and nieces alone are en- 
titled share his intestate estate which the widow the adminis- 
tratrix. 

Upon his death was discovered that the greater portion his 
property consisted various savings accounts the defendant banks 
totaling $13,411.76. There was, addition, small savings account 
another bank, drafts two banks Ireland, two Christmas Club 
accounts and pension due the estate from the New York City Em- 
ployees’ Retirement System, all totalling about $6,270. The adminis- 
tratrix has possession the $6,270 assets and there will approxi- 
mately $2,000 estate expenses. 

The pass books the accounts the defendant bank were found 
the decedent’s trunk after his death. They were not the individual 
name the decedent, but the name ‘‘Lawrence O’Neill trust 
for’’ the various persons who are now the plaintiffs this action. 

Each the plaintiffs claims the money deposit the account 
standing his her name beneficiary thereof, under the rule pro- 
711, Ann. Cas. 900. Since the decision that case this form de- 
posit has become popularly known ‘‘Totten The adminis- 
tratrix, the other hand, claims all the moneys these accounts 
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part the decedent’s estate under the recent ruling Newman 
panks have interest this action, except that they seek pro- 
tected decree this court paying the sums deposit the 
persons entitled thereto. 

The account now the defendant South Brooklyn Savings Bank 
trust for plaintiff Reverend Oliver Murray was opened the de- 
ceased his own name March 21, 1932. December 1936, 
little over two years after his marriage, this account was changed its 
present form the signing the following written 

Account No. 385450 the South Brooklyn Savings Bank, opened 
subject order during life. Rev. Oliver Patrick Murray, 
survives me, the balance due this account shall belong and paid 
tohim. Rev. Oliver Patrick Murray die before me, said account shall 
belong absolutely. reserve the right revoke the trust any 
time. (Signed) Lawrence O’Neill.’’ 

Thereafter withdrawals were made from this account; three 
additional small deposits were made; and six entries interest noted, 
the last one being April 1938, just five days before his death. 
that date the account had $4,204.22. 

With respect the accounts the defendant Fulton Savings Bank, 
the proof discloses that the deceased originally had only one bank ac- 
count that bank his own name before his marriage. February 
24, 1938, the deceased closed this account withdrawing the entire 
balance and depositing new account his name ‘‘in trust for 
Alice O’Neill Johnson (niece),’’ also plaintiff this action. April 
1938 (ten days before his death), interest was added which made the 
deposit total $3,007.65. the same day, the decedent withdrew $2,- 
005.10, leaving balance $1,002.55 that account. Simultaneously 
the deceased opened two new accounts with the money withdrawn from 
the Johnson account; one his name trust for plaintiff Gracie 
Cormack Nielsen the sum $1,002.55 and the other his name 
trust for plaintiff Margaret Galgano the sum $1,002.50. 
But with the evident purpose equalizing this account with the Nielsen 
and Johnson accounts, the decedent deposited five cents that account 
the same time, that those three accounts were each the sum 
$1,002.55. There was further activity these accounts. 

The deceased also had had account his own name the defend- 
ant Brooklyn Savings Bank. April 1937, withdrew the entire 
amount from this account and opened new account his own name 
trust for plaintiff Elizabeth O’Neill Murray. Four entries interest 
were thereafter made the pass book, the last one April 1938, 
five days before the decedent’s death. that date the account had 
total $3,320.15. 


The deceased had also opened account his own name Sep- 
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tember 1926, the defendant Dime Savings Bank and had made 
regular deposits therein until February 24, 1938, when withdrew the 
entire amount $2,985.24. With this sum, opened new account 
the same bank his name trust for plaintiff Thomas Smith. Two 
subsequent small withdrawals were made from this account, and 
March 21, 1938, the deceased withdrew $1,000 and opened new 
account his name trust for plaintiff Louis O’Neill. this account 
interest was added April 1938 (one week before decedent’s death), 
and the balance was shown $1,005. the Smith account, inter- 
est was added that same day and $35 were withdrawn simultaneously, 
leaving balance $1,874.74 said account. 

The deposits all the defendant banks, therefore, totaled $13,411.76 
the day decedent’s death. 

All the above beneficiaries were relatives either blood 
the deceased’s former marriage. Although they showed that they were 
legitimate objects the deceased’s bounty, they gave consideration 
for the accounts; delivery the pass books was made them dur- 
ing the deceased’s lifetime; nor were they given any control the 
counts the deceased any time. The plaintiffs apparently did not 
even know the existence these accounts. 

The deposits and withdrawals above enumerated indicated that the 
deceased maintained absolute and complete control over all the accounts 
right his death. withdrew whatever wished give 
others use himself. treated the money his own, surrender- 
ing neither ownership nor indicia ownership long lived. 

The court Matter Totten, 179 112, pages 125 and 126, 
the rules applicable this form deposit: ‘‘A deposit one person 
his own money his own name trustee for another, standing alone, 
does not establish irrevocable trust during the lifetime the de- 
positor. tentative trust merely, revocable will, until the 
depositor dies completes the gift his lifetime some unequivocal 
act declaration, such delivery the passbook notice the bene- 
ficiary. case the depositor dies before the beneficiary without revoca- 
tion, some decisive act declaration disaffirmance, the presump- 
tion arises that absolute trust was created the balance hand 
the death the 

undisputed that the deceased here died before the beneficiaries 
and that there was decisive declaration act disaffirmance. Con- 
sequently, the absence anything further give the widow addi- 
tional rights, the plaintiffs would come within the rule enunciated, and 
would entitled the bank balances due. 

Here, however, complications arise virtue the Decedent 
Estate Law. this section ‘‘a personal right election given 


a 
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the surviving spouse take his her share the estate intestacy, 
subject the limitations, conditions and exceptions’’ contained said 


section. 

This section prohibits testamentary disposition property ex- 
cess what the widow would have been entitled case intestacy. 
does not prohibit anyone from transferring good faith any all 
his property during his lifetime. The question here presented 
whether these Totten Trusts were transfers during the lifetime the 
deceased which take precedence over the Decedent Estate Law 
whether they were, legal contemplation, testamentary dispositions 
property the death the decedent which must yield the man- 
datory provisions the section. 


Originally, the creation bank account the name depositor 
trust for another was accorded the status immediate legal trust, 
irrespective the retention the res pass book the grantor, 
lack knowledge the beneficiary. Martin Funk, 134, 
Am. Rep. 446; Willis Smyth al., 297. later case, 
was stated, way dictum, proper admit ‘‘evidence con- 
temporaneous facts and circumstances constituting res geste, show 
that the real motive the depositor was not create trust, but 
accomplish some independent and different purpose inconsistent with 
intention divest himself the beneficial ownership the fund.’’ 
Mabie Bailey, 206, 210. 


The Court Appeals Matter Totten, supra, reviewed these 
and other earlier cases the course its search for definite rule 
define the relationship the parties the case bank deposit 
one ‘‘in trust’’ for another. The conclusion reached was expressed 
the language hereinbefore quoted. The conclusion was based upon the 
intention the depositor gleaned from the form the deposit (page 
124, page 752): ‘‘When deposit made trust, and the 
depositor dies intestate, leaving undisturbed, the absence other 
evidence, the presumption seems arise that trust was intended 
order avoid the trouble making will.’’ was that reasoning 
which impelled the court regard ‘‘a tentative trust merely.’’ 

commenting this holding and case, Austin Wakeman Scott, 
Harvard Law Review 521, page 542, says: ‘‘The New York 
courts dealing with savings bank trusts sometimes speak though 
trust arises until the death the depositor. this so, the trust 
would seem clearly testamentary, since the depositor’s death 
tion precedent the creation the trust. Apparently what meant, 
however, that trust created the time the deposit but that 
the trust revocable whole part the depositor; the trust 
subject condition subsequent revocation rather than condition 
precedent the death the depositor. Even so, view the extent 
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the control the depositor over the deposit, the trust substance 
appears testamentary. clear that similar trust property 
other than savings bank deposits would invalid. view, however, 
the convenience this method disposing comparatively small 
sums money without the necessity resorting probate proceedings, 
there seems sufficiently strong policy invalidate these 


Not only the amount involved usually comparatively small, but 


easy and there great danger fraudulent claims re- 
sulting from the absence attested instrument.’’ 


further support the testamentary nature Totten Trusts, 
significant that such trusts are taxable testamentary transfers, 
Matter Kiernan’s Estate, 134 Mise. 868, 237 290, affirmed 
227 App. Div. 782, 237 811; see, also, Tax Law, 249-r, subd. 
Cornell Law Quarterly 381, 387; Harvard Law Review 521, 
543, footnote 58. 

That does not, without additional proof, become irrevocable 
absolute trust upon evidenced the many acts with 
without the depositor’s volition, that effectively revoke such tentative 
trust, viz.: the withdrawal the funds from the bank the depositor 
(Tierney Fitzpatrick, 122 App. Div. 623, 107 527, reversed 
for improper admission evidence 195 433, 750), the 
showing intention revoke (Rush South Brooklyn Savings 
Inst., Mise. 66, 119 726, affirmed 134 App. Div. 981, 119 
726), the disposing the funds will (Thomas Newburgh 
Savings Bank, 308, 130 810, affirmed 147 App. Div. 
937, 1148), the beneficiary’s predeceasing the depositor 
(Matter Bulwinkle, 107 App. Div. 331, 176; Matter 
United States Trust Co. New York, 117 App. Div. 178, 102 
271, affirmed opinion below 189 500, 1177). And 
even such acts not occur and the presumption trust arises 
upon the death the depositor, evidence admissible show con- 
trary intention. Morris Sheehan, 234 366, 138 23. 


Without evidence showing actual transfer praesenti the 
establishment immediate inter vivos trust, the right the bene- 
ficaries such trust only inchoate and becomes absolute only 
the moment the death the depositor. such, is, substance, 
testamentary. 


Significant are the acts this deceased searching out his inten- 
tion: the statements that wanted his money his own people; 
the creation the three trust accounts equal amounts the Fulton 
Savings Bank take care each those beneficiaries without prefer- 
ence one over the other; the failure tell the beneficiaries such 
accounts; the retention possession the pass books; the withdrawal 
and use the money the accounts. All these acts connote in- 
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tention give the respective plaintiffs the money not immediately upon 
the creation the trust but upon his death. 

648, the testator, three days before his death, created written 
trusts all his property (not Totten Trusts) favor beneficiaries 
other than his wife. ‘‘Undoubtedly the settlor’s purpose was provide 
that his death his property should pass beneficiaries named the 
trust agreement the exclusion his Page 375, 
page 967. The beneficiary brought action, after the settlor’s death, 
compel the trustees carry out the terms the trusts. The widow 
challenged the validity the transfer the decedent’s property the 
trustees, the ground that was made ‘‘for the purpose evading 
and circumventing the laws the State New York’’ (Par. the 
answer, fol. 91, Record Appeal the App. Div.) and ‘‘with the 
intention defrauding and depriving the defendant her 
prospective rights surviving spouse’’ (Id. Par. 11). 

The court rejected the claim that the trust was created with the in- 
tention cireumventing the law, being immaterial and carrying 
legal consequences. also rejected test validity invalidity 
the trust, the question whether the deceased intended defraud 
his widow her lawful share. said: intent unsatis- 
factory test the validity transfer property’’ and ‘‘the only 
sound test the validity challenged transfer whether real 
illusory whether the husband has good faith divested him- 
self ownership his property has made illusory transfer.’’ 
Page 379, page 968. 

While the court excludes intention defraud the widow criterion 
invalidity the trust, does not exclude such intention defraud 
relevant circumstance taken into consideration the process 
determining whether the transfer ‘‘real’’ was 
stated the the opinion Columbia Law Review 
1221: ‘‘The court refused establish test for illusory transfer 
more definite than the intent the conveyor divest himself his 
property form only, which analysis would seem little dif- 
ferent from the intent defraud. Regardless the court’s asser- 
tion, not unreasonable predict that the more flagrant the intent 
disinherit the spouse, the more easily convinced the court will 
that the transfer manifestation the 
law tradition protecting the 

Although here the claim made that the decedent intended de- 
fraud his wife, such fact was proved. Despite it, however, illusory 
transfer was demonstrated. 

The trust agreements Newman Dore provided: (1) That the 
settlor reserved the enjoyment the entire income long should 


4 
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live; (2) that reserved the right revoke the trust his will; (3) 
that the general powers the trustees were ‘‘subject the settlor’s 
control during his life’’ and could exercised ‘‘in such manner only 
the settlor shall from time time direct 


The court characterized such trust (pages 377, 378 
and 381, page 968): ‘‘Thus, the trust agreement which 
transferred the trustees the settlor’s entire property, the settlor re- 
served substantially the same rights enjoy and control the disposition 
the property previously had possessed, and the inference 
inescapable that the trust agreements were executed the settlor, 
the court has found, ‘with the intention and for the purpose diminish- 
ing his estate and thereby reduce amount the share’ his wife 
his estate upon his death and ‘contrivance deprive his 
widow any rights and his property upon his death.’ They had 
other purpose and substantially they had other effect. Judged 
the substance, not the form, the testator’s conveyance illusory, 
intended only mask for the effective retention the settlor the 
that the settlor never intended divest himself his property. 
was unwilling even when death was near.’’ Accordingly the 
rights the widow were held paramount. 


parallel the provisions the trust agreement Newman 
Dore may found the usual Totten Trust, such the one the 
bar. The settlor, course, the depositor; the depositor 
also the trustee (Schluter Bowery Savings Bank, 117 125, 128, 
129, 572, 541, Am. St. Rep. 494; Davlin Title 
Guarantee Trust Co., 229 App. Div. 269, 270, 241 712, af- 
firmed 255 559, 175 312) the beneficiary named the bank 
account occupies the same position the beneficiary the express 
trust agreement. Under Totten Trust, (1) the depositor retains the 
enjoyment the entire income long lives; (2) may revoke 
the deposit either notifying the depository withdrawing all the 
funds; and (3) can control his own actions trustee exercising 
his right depositor. 


The court Newman Dore specifically left open the question 
(page 381, page 969) ‘‘whether reservation the income 
power revocation, both, might even without reservation 
the power control sufficient show that the transfer was not 
intended good faith divest the settlor his property’’ 
render the conveyance more than illusory.’’ could not have been 
referring this language Totten Trust, because all the elements 
rendering the conveyance illusory Newman Dore, i.e., reservation 
income, power revocation and reservation control, are present 
Totten Trust. 
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far Matter Schurer’s Estate, 157 Misc. 573, 284 
affirmed 248 App. Div. 697, 289 818; Bodner Feit, 247 
App. Div. 119, 286 814; Matter Clark’s Estate, 149 
374, 268 253; Matter Yarme’s Estate, 148 457, 266 
93, affirmed 242 App. Div. 693, 273 403, express views 
with respect Totten Trust which are inconsistent with the conclu- 
sion reached Newman Dore, supra, they must naturally yield 
the opinion expressed the highest court. 

The plaintiff beneficiaries here have the burden establishing more 
than the mere deposits. They must show that the deposits were intended 
valid, immediate, inter vivos Otherwise the presumption 
arising from Matter Totten yields the rights the widow under 
18, Decedent Estate Law, and the funds become part the decedent’s 
estate. 

The plaintiffs have failed sustain such burden; and judgment 
must directed for the defendant administratrix. Settle findings 
fact and conclusions law conformity herewith. 


TIME LIMIT DEPOSITARY’S BOND 


American Surety Co. New York (defendant) School District 
Haverford (plaintiff), United States Circuit Court Appeals, 
Third Circuit, 101 Fed. Rep. (2d) 300 


depositary chosen for indefinite term, conditioned that the de- 
positary ‘‘shall for term one year, wit from the first day 
July, 1930, o’clock the close business the first 
day July, 1931, faithfully keep, pay out and account the 
funds coming into its hands, the surety will not liable for loss 
sustained the school district through the failure the depositary 
four months after the expiration the term the bond. 


Suit the School District Haverford Township against the 
American Surety Company New York recover depositary 
bond. From judgment for plaintiff, defendant appeals. 

Reversed and remanded. 

Wm. Schnader, Philadelphia, Pa., Wallace Chadwick, 
Chester, Pa., and Gilbert Oswald, Philadelphia, Pa., for appellant. 

Albert Williams, Media, Pa., and Henry Gouley, Philadel- 
phia, Pa., for appellee. 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §362. 
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BUFFINGTON, the court below the School District 
Haverford Township, hereafter called Haverford, brought suit against 
the American Surety Company, hereafter called American, $300,- 
000 surety bond given depository bank Haverford, and recovered 
judgment for $230,081.33 for breach thereof. Thereupon American 
took this appeal. 

The bond provided: (the Bank) shall for term one year, 
wit, from the first day July, 1930 nine o’clock the close 
business the first day July, 1931 faithfully keep, pay out and 
account for all the school funds and property the said school that 
may come into its hands then ete. 


There dispute the pertinent facts, and the question in- 
volved is: ‘‘Where bond, given secure School District’s deposit 
depository chosen for indefinite term, conditioned that the 
depository ‘shall for term one year, wit from the first day 
July, 1930, o’clock the close business the first day 
July, 1931, faithfully keep, pay out and account for’ the funds com- 
ing into its hands, and where the depository pays promptly all checks 
and demands during the term specified and the School district there- 
after continues the bank its depository, may the surety held liable 
for the failure the depository October 27, 1931,—nearly four 
months after the expiration the term the bond?’’ 


The proofs are that when the bond was given, Haverford had 
deposit the bank some $229,000. During the year following de- 
posited some $1,612,000 more. During the bounden year the Bank paid 
all drawn Haverford and that regard complied with the 
condition the bond, viz., ‘‘faithfully keep, pay out and account 
for’’ all the school funds and property the said school that may 
come into its hands. After the termination the year Haverford still 
continued Bank its depository and made additional deposits some 
$549,000, and when Bank closed October 27, 1931, had deposit 
some $590,000. 

From the above clear there was default within the stipulated 
year, either keeping the deposited funds Haverford paying 
them out, did, the checks Haverford. also there was 
default Bank accounting for the funds, since this obligation, 
distinguished from its obligation pay out, was merely render 
accurate accounts deposits made and checks paid and deposit 


balance remaining and not suggested that such accounts were not 


There was obligation under the bond pay over Haverford 
the deposit balance the hands the Bank July 1931, the end 
the bounden year, and any case the continuance Haverford 
the Bank depository after that date and its voluntary retention 
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its deposit balance the Bank had the same legal effect actual 
withdrawal followed redeposit would have had. City Pittsburg 
Rhodes, 230 Pa. 397, 634. 

holding, the judgment below reversed and the cause remanded 
for due procedure accordance herewith. 


DEPOSIT SCHOOL DISTRICT FOR PURPOSE 
PAYING BONDS 


Jasper School District Pickens County Bank and others, Supreme 
Court Georgia, 200 Rep. 780 


Where funds are deposited with bank upon the express under- 
standing and agreement between the depositor school district) 
and the bank that such funds will held the bank until the 
first day March following, which time the bank will pay same 
the agent the holder bonds which the depositor liable, 
title such deposit remains the depositor, and, upon the closing 
the bank, the depositor will entitled preference pay- 
ment. 


this case the bank was taken over the superintendent 
banks for liquidation time when the money deposited for the 
payment the bonds was still the possession the bank. The 
school district offered file proof claim such deposit, but 
was advised the agent the superintendent banks that such 
proof was unnecessary and that the money would paid satis- 
faction the bonds with the bank’s agreement. 
was held that the provisions the Georgia Code, 13-815 13-820, 
inclusive, relating the presentation claims the superintendent 
banks and the time for filing suits against insolvent banks, would 
not apply and that the school district could bring suit for the de- 
posit after the expiration the time limit fixed the statutes re- 
ferred to. 


Syllabus the Court 


Where funds are deposited with bank upon the express under- 
standing and agreement between the depositor school district) and 
the bank that such funds will held the bank until the first day 
the March following, which time the bank will pay same the 
agent the holder bonds which the depositor liable, title 
such deposit remains the depositor and, upon the closing the bank, 
the depositor will entitled preference payment. the case 
the bank taken over the superintendent banks for liquida- 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §145. 
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tion, and such depositor offers file proof its claim such deposit, 
and advised the agent said superintendent that such proof 
unnecessary, and that the money will paid satisfaction the bonds 
agreed, the provisions Code, 13-815 13-820, inclusive, will 
not apply, and upon failure the bank either apply such deposit 
originally agreed surrender same the depositor upon demand 
therefor, suit therefor the depositor can maintained although 
filed after the time fixed law. 


Suit the Jasper School District against the Pickens County Bank 
and others recover certain sum which had been deposited the 
Pickens County Bank. review the judgment, the plaintiff brings 
error and the defendants bring cross-error. 

Judgment reversed main bill exceptions and affirmed cross- 
bill. 

Jasper School District brought suit against Pickens County Bank 
and Gormley, superintendent banks the State Georgia, 
which was alleged that March 1926, Jasper School District 
issued bonds the principal sum $18,000, payable $1,000 annually, 
together with accrued interest the rate per cent. per annum; 
that special tax was levied the property said school district for 
the purpose meeting annual payments the principal and accrued 
interest said bonds maturing March each year; that since 
March 1926, petitioner has caused turned over the defendant 
bank the funds arising from said special taxes collected, for the pur- 
pose liquidating the bonds and interest maturing the following March 
annually, and each year the bank, acting through its president, 
agreed that would hold said money for petitioner and 
would pay the same over Chase National Bank New York City 
agent for the holder said bonds they matured. This arrange- 
ment had been effect each year until the defendant bank closed 
October, 1934, and when the bank closed held the sum $1,616.37 
under said agreement. Said deposit carried the books the bank 
Jasper school reserve bond 

That within ninety days from the date said bank closed, petitioner, 
through its secretary and treasurer, went the 
office the bank and requested the liquidating agent, Adams, 
then charge said bank for Gormley, superintendent banks, 
that permitted present and prove the claim petitioner 
said sinking fund known Jasper school reserve bond account, but 
was then informed said agent that claim need filed for said 
fund but that the same was trust fund which the bank held for, and 
would have pay to, the Chase National Bank New York City 
retire the bonds and interest for which was intended. Relying upon 
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the statement said agent, and thinking that the money would 
applied retire said bonds and interest, petitioner did nothing further, 
but has now learned that the defendant superintendent banks did 
not pay said claim and now refuses pay same, although demand has 
been made upon him and petitioner has offered file proof 
its claim for approval and payment. 

amendment petitioner alleged that since said fund was special 
deposit, title same remained petitioners, and that the Code, 
13-815, 13-817, and 13-820, and all other provisions law relating 
presentation claims the superintendent banks, the filing 
suits against insolvent banks, and the bar claims not filed within 
twelve months, not apply the present case; also contending that 
the fund here involved belonged public body, and that the Pickens 
County Bank had notice the public character said fund and ac- 
cepted them such, and specifically agreed forward said funds 
the Chase National Bank retire part said school-district bonded 
that under these facts said funds were being held the 
bank and the superintendent banks trustee for the school district 
that said funds were deposited since the approval act 1933 
giving the owner lien all assets the bank for such public funds; 
and that Lee McLain was chairman the board trustees said 
school district, and the same time president and cashier said bank, 
and these capacities possessed full knowledge the character the 
deposit involved and the terms upon which, and the purpose for which, 
said bank took the same. The prayers were for judgment for the sum 
sued for, injunction, special lien against the assets the bank, and 
for general relief. 

Roscoe Pickett, Jasper, and Henderson Spence, Canton, for 
plaintiff error. 

Canton, and Ellis Arnall, Asst. Atty. Gen., 
for defendants error. 


DUCKWORTH, J.—Did the funds here involved constitute ‘‘spe- 
cial deposit’’ within the meaning that term used the Code? 
was such deposit, title thereto never any time vested the 
bank, but remained all times the depositor. ‘‘A deposit for 
specific purpose where money, property delivered bank for 
some particular designated purpose, such note for collection 
money pay particular note draft, such partakes the nature 
special deposit the extent that title remains the depositor and 
does not pass the bank.’’ Code, 12-303. Am. Jur. 299, 424, 
discussing such deposit said: ‘‘The bank becomes bailee the 
deposit, the ordinary case special deposit, far the re- 
tention the deposit concerned; beyond such function, and addi- 
tion thereto, the bank has also the fiduciary duty agent apply 
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the deposit the particular purpose for which was delivered the 
bank, and case the misapplication the deposit, may fol- 
lowed the trust-fund Salzburger Bank Standard Oil 
Co., 173 Ga. 722 (2), 161 584, 403, was held: 
bank which receives from agent money for transmission his prin- 
cipal holds such money trustee, and may sued either law for 
money had and received, equity trustee for breach the 
trust. While the delivery these funds the bank partakes the 
distinct class deposits. receiving deposit for the purpose 
having applied particular purpose, the bank acts agent the 
depositor; and when the bank fails apply all, misapplies 
it, can recovered trust deposit.’’ This court the 
Macon Savings Bank City Bank Trust Co., 182 Ga. 291, page 
297, 185 262, page 265, held follows: ‘‘If bank has posses- 
sion property trustee other fiduciary agent for another, can- 
not dispose the property for its individual benefit. Such other person 
has vested right his property, independently the banking laws, 
and insolvency the bank may assert such right against de- 
positors and creditors the bank. may claim the property kind 
can identified has been mingled with the general assets 
the bank, that cannot identified, and has been used swell 
the general assets, may equity trace the property into such general 
assets and claim its changed condition preference depositors 
and the insolvent bank. Miller Co. Gibbs, 161 Ga. 
698, 132 626; Bank Thomasville Lester, 177 Ga. 306, 170 

The case Edwards Bank Talbotton, 182 Ga. 469, 185 
824, distinguishable its facts from the instant case, that the 
former appeared that the petitioner made attempt comply with 
the banking law time for bringing suit, but the same time had 
with such law with reference filing proof his claim 
depositor therein required. that ease did not appear that the 
officials the bank had ever consented changing the general deposit, 
requested Edwards, special one, that such officers were 
under any duty make such change; and appeared that when the 
bank was closed the deposit stood the books exactly had stood 
from the beginning, and was general deposit; whereas the instant 
case appears without contradiction that the deposit question was 
received the bank the beginning upon the explicit agreement with 
the depositor that would held until March next, and then paid 
the Chase National Bank retire certain bonds, owing the de- 
positor. was shown that McLain was president and cashier the 
bank, and also chairman the board trustees Jasper School Dis- 
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trict when such agreement was made, and therefore that the bank official 
had full knowledge the special nature the deposit, consented 
thereto, and had duty thereby apply the funds involved pro- 
vided the agreement. true that the petitioner attempted 
file proof claim this deposit, but the agent the superintendent 
charge advised not so, and explained that defendant knew 
the trust nature the deposit and intended apply the funds the 
bank was obligated under its agreement apply the same. are 
the opinion that the deposit involved here was special one, title 
which was and the depositor, and has vested right its 
own property independently the banking law. The ruling made 
the Edwards Case, supra, does not require different ruling. 

Whether not the nature the deposit here involved relieved the 
plaintiff the necessity complying with the banking law regulating 
the liquidation banks the superintendent, the petitioner will not 
denied the right recover its property because, acting upon the 
advice and information received from the agent the superintendent 
banks, failed file its claim, and failed bring this suit 
within the time required the banking laws governing liquidation 
insolvent banks, codified 13-820, inclusive. the 
Power Amos, Fla. 411, 114 So. 364, the Florida court 
‘‘3. The provision that ‘such receiver shall pay all money received 
him the state treasurer held special deposit for the use 
and benefit the creditors, subject the order the comptroller,’ 
will not held apply moneys received the receiver acting 
trustee, because this provision the statute clearly applies funds 
which the defunct banking institution have interest, 
and such can have interest funds accruing from 
estates held the defunct bank its trust capacity. the 
duty the comptroller, through his receiver agent, execute the 
trust according the terms under which the trust was created.’’ 
the instant case was the duty the superintendent apply the de- 
posit involved provided the agreement upon which was accepted, 
return the depositor whom the title remained. 

Counsel for the defendants state their brief that the case Com- 
merce Trust Co. Farmers’ Exchange Bank, 332 Mo. 979, 
928, 373, ‘‘is leading case the question here 
and they quote freely from that case. But portion the last para- 
graph such quotation sufficient show the marked distinction 
between that case and the case bar. quote from page 991 the 
case just cited, page 933 2d, page 383 R.: 
tiff did not plead offer prove any reason for its noncompliance 
with the statute except that contended that the statute does not apply 
its claim.’’ the instant case the plaintiff alleged that its failure 
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file proof claim required the statute was caused the agent 
the superintendent banks charge; that all the defendants 
knew the nature its claim, and agreed, per statement the agent, 
apply the funds originally agreed upon. cannot agree with 
the contention the defendants that was necessary have such 
proof claim order that the superintendent might more correctly 
and expeditiously perform his work liquidation. Both his agent and 
the bank president and cashier, under the allegations the petition, 
had full knowledge the trust nature the petitioner’s deposit, and 
the obligation the defendant bank pay the New York bank. 
All the grounds the demurrer were without merit, and the court erred 
asserted the main bill exceptions, sustaining certain grounds 
the demurrer and dismissing the petition, but properly overruled the 
grounds demurrer upon which judgment error assigned the 

Judgment reversed the main bill exceptions and affirmed 
the 

All the Justices concur. 


MISAPPLICATION MONEY DEPOSITED FOR 
SPECIFIC PURPOSE 


Klachko and others Lawyers Trust Co. and others, New York Supreme 
Court, Supp. (2d) 309 


Where money deposited bank corporation under 
resolution the corporation’s board directors, filed with the 
bank, the effect that the money would withdrawn only for the 
purpose constructing and equipping brewing plant, the bank 
will not responsible for sums withdrawn checks signed duly 
authorized officers and applied unauthorized purposes. The bank 
has the right assume that the money withdrawn was being ap- 
plied proper uses. ‘‘The transactions banking great finan- 
cial center are not clogged, and their pace slackened, over- 
burdensome 


Action Michael Klachko, behalf himself and all other per- 
sons similarly situated and behalf New Amsterdam Brewing Com- 
pany, against Lawyers Trust Company and others for accounting 
and money judgment. 

Judgment for defendants. 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1141. 
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COTILLO, this action the plaintiff, suing representative 
seeking judgment against the defendants, ordering 
accounting, and also for money judgment $27,764.07 with interest 
from September 1932, and seeking the payment judgment held 
personally the plaintiff out the fund resulting from the accounting. 

This action arises out the promotion brewery company known 
the New Amsterdam Brewing Company. The brewery never was 
operation, and the promotion scheme which had its object the raising 
some five six millions dollars the sale capital stock evi- 
dently collapsed. 


The board governors the company made arrangements with 
the officers, among whom was the plaintiff, for the sale the stock, 
and the proceeds the sale were distributed follows: The 
officers were receive one-fifth the entire capital stock which con- 
sisted 1,250,000 shares bonus; twenty-five per cent. the moneys 
realized from the sale the stock was cover any and all expenses 
incurred connection with the sale, and the balance seventy-five 
per cent. the money received was remain intact used 
the corporation for corporate purposes pertaining the ultimate ob- 
jects the corporation, namely, the building and operation brewery. 

The company adopted and filed with the defendant trust company 
the following resolution: 


That least 75% the proceeds from the sale said 
stock will directly applied the construction, equipment and opera- 
tion complete modern brewing and bottling plant, located New 
York City and having capacity 250,000 barrels per annum, and 
for working capital. This account will known ‘Account A.’ That 
the balance 25% the proceeds from the sale said stock may 
used the proper officers cover the costs organization, and other 
expenses the Company. This account will known B’.’’ 


pursuance this resolution, two accounts were opened with the 
defendant trust company August 19, 1932. During the existence 
the corporation, total amount $27,784.07 was deposited 
count This account was entirely depleted checks drawn 
officers the company. 


The plaintiff endeavoring recover upon the theory that 
count A’’ was special account and therefore the trust company assumed 
duty supervise the drawing checks upon this account and make 
certain they were applied accordance with the resolution. With this 
contention the court cannot agree. The conditions sought imposed 
the resolution could only bind the directors and officers the cor- 
poration and could impose more onerous duties upon the bank than 
could imposed the had been opened executor any 
other trustee. The checks being signed duly authorized officers 
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the company, the bank had right assume that the funds were being 
applied their proper purpose. Clarke Public National Bank 
Trust Co. New York, 259 285, 181 574; Bischoff 
ville Bank, 218 106, 112 759, 1916F, 1059. was 
held Whiting Hudson Trust Co., 234 394, 188 33, 37, 
are not clogged, and their pace slackened, overburden- 
some restrictions.’’ 

Upon all the proof before feel constrained direct judgment 
favor the defnedant. Submit findings fact, conclusions law 
and proposed judgment. 


ALTERATION NOTE DATE 


Cooper Hampton, Court Civil Appeals Texas, 123 
Rep. (2d) 941 


The alteration promissory note renders the note void except 
against person who made, authorized assented the altera- 
tion and subsequent indorsers. holder due course, however, 
may recover the note according its original tenor except where 
action the note, originally dated, has been barred the statute 
limitations. 


The note involved this case was made the defendant 
Hampton the sum $3,000. was dated July 1930 and was 
payable Hampton three years after date. The latter trans- 
ferred the note the plaintiff, Louise Cooper. Prior the transfer 
the due date the note had been altered from July 1933, 
October 1933. There was conflict the testimony whether 
the alteration had been made without the knowledge the defendant- 
maker. The jury decided that the defendant had not known of, 
consented to, the change date. Action the note was commenced 
the plaintiff September 23, were two reasons why 
the plaintiff could not recover under the rule expressed above. 
the first place she was not holder due course, the reason being 
that the alteration was apparent the face the note. the 
second place, even she had been holder due course, she could 
not enforce the note according its original tenor, that taking the 
due date the note July 1933. that event, the action 
was started more than four years after the maturity the note 
and was barred the Texas statute limitations promissory 
notes and other contracts. 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §82. 
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Suit Louise Cooper against Hampton promissory 
note, wherein Hampton intervened. From adverse judgment, 
the plaintiff appeals. 

Affirmed. 

Hollars, Vernon, for appellant. 

Jesse Owens, Vernon, for appellee. 


FOLLEY, J.—This suit was filed the appellant, Louise Cooper, 
September 23, against the appellee, Hampton, upon 
promissory note executed Hampton the sum $3,000, 
dated July 1930, payable the order Hampton (three years 
after date), and transferred the appellant. Hampton and 
Hampton are brothers and the appellant their sister. 
Hampton intervened the suit the trial court but not party 
this appeal. 

The appellee (E. Hampton, maker the note) defended the suit 
upon the note special plea limitations, asserting trial amend- 
ment that the original due date the note question was changed 
without his knowledge consent from July 1933 October 1933, 
and that more than four years had elapsed between the original ma- 
turity date the note and the date the filing appellant’s peti- 
tion. The cause was submitted the jury and the jury found that the 
due date the note had been altered contended the appellee 
without his knowledge consent. Upon such finding the court rendered 
judgment for the appellee denying the appellant any recovery against 
the appellee upon the note. From such judgment the appellant brings 
this appeal, asserting that innocent holder the note and not 
party the alteration, she was entitled recover upon the note. 

The only issue submitted upon the question alteration was Issue 
No. which inquired the jury the due date the note was changed 
from July 1933 October 1933, without the knowledge consent 
Hampton. This issue was answered the 
complaint made the appellant (plaintiff) the court’s failure 
submit any other issues connection with the alteration the note. 
Hampton admitted that the alteration question was his 
handwriting. testified that the change was made the request 
the appellee the time the note was executed. This was denied the 
appellee, who testified that the note was originally due three years after 
its date, and that neither had knowledge the change nor consented 
thereto. The jury evidently accepted appellee’s version the matter, 
although the issue submitted did not specifically inquire the jury 
whether the alteration was made before after the execution the 
note, before after its transfer the appellant. becomes our 
duty, however, where the evidence justifies it, resolve all facts not 
found the jury favor the validity the judgment. 
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The note was transferred Hampton the appellant 
August, 1930. The appellant testified that the note was the same 
condition that time was the time was introduced 
dence. She further testified that had been her possession all 
times since August, 1930. The testimony showed that the time the 
note was introduced evidence showed its face that the due date 
had been altered. Although the appellant testified she had knowl- 
edge such alteration, there was issue submitted the jury 
support her uncorroborated testimony this respect. Section 124 
article 5939, Vernon’s Annotated Civil Statutes Texas, provides that 
when instrument materially altered without the assent 
all parties liable thereon, avoided, except against party who 
has himself made, authorized assented the alteration 
tion 125 this article provides that the changing the time place 
payment material alteration. Therefore, that the changing 
the maturity date negotiable instrument material alteration 
within the terms the statute, not open controversy. Cottle 
Sanders al., Tex. Civ. App., 979; Caldwell Nat. Bank 
Reep al., Tex. Civ. App., 188 507 writ refused Miller White 
al., Tex. Civ. App., 112 487 writ dismissed; 
Alteration Instruments, 913, 

The contention the appellant that she should allowed re- 
cover upon the note regardless the alteration the theory that she 
was holder due course must fall for two reasons. First, there 
finding the jury that she was holder due course under the pro- 
visions article 5935 Vernon’s Annotated Civil Statutes Texas, 
and the evidence controverted upon such issue since the face the 
note revealed the atleration. Secondly, granting that she was holder 
due course, under section 124 article 5939, supra, she would 
permitted enforce payment only according the original tenor 
the instrument. found the jury upon sufficient evidence, the 
original maturity the note was July 1933. therefore apparent 
that more than four years elapsed between the original maturity date 
the note and the filing plaintiff’s petition September 23, 1937. 
Such being true, the appellee’s plea limitation necessarily barred 
recovery upon the note its original form. (Vernon’s Ann. Civ. St. 
art. 5527.) 

The appellant further contends that she should allowed re- 
cover upon the note because the appellee knew the original due date 
the note have been July 1933, and concealed such fact from the 
appellant when was his duty have revealed her such informa- 
tion. The only evidence the record this effect was from the ap- 
pellant herself. She testified that September, 1937, she discussed the 
maturity date the note with the appellee; that during such conversa- 
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tion either the appellant the appellee mentioned the fact that the note 
would ‘‘out the first This all the testimony upon 
which the appellant bases her claim fraud. think such evidence 
was entirely insufficient, and, should have raised the issue fraud, 
such issue was requested submitted the jury, and finding 
made thereon. Moreover, the time the alleged fraud, the note, 
according its original tenor, was then barred limitations. Under 
the facts and this case and view the findings 
the jury, think the court was warranted rendering judgment 


against the appellant. 
Finding reversible error the record, the judgment the trial 


court affirmed. 


CORPORATION CHECK PAYMENT 
OFFICER’S DEBT 


Lavecchia North Carolina Joint Stock Land Bank, Supreme Court 
North Carolina, 1S. Rep. (2d) 119 


The fact alone that the president corporation pays his per- 
sonal debt with check against the corporation’s checking account 
signed the name the corporation the president, not suffi- 
cient put the creditor upon notice make him liable the 
corporation (or its receiver) for the proceeds the check. addi- 
tion, must appear that the check was received the creditor with 
actual constructive notice that the president was making un- 
authorized use the check. 


Action Nicholas Lavecchia, receiver for Paine Statistical Cor- 
poration, against North Carolina Joint Stock Land Bank Durham. 
From judgment denying the plaintiff’s motion for judgment the 
pleadings, the plaintiff appeals. 

Affirmed. 

This was civil action instituted the plaintiff, Receiver for Paine 
Statistical Corporation, corporation New Jersey, recover certain 
funds expended Paine, president Paine Statistical Corpora- 
tion, payment certain alleged individual debts owed Paine 
the defendant, North Carolina Joint Stock Land Bank Durham, 
totalling $7,325, under certain contracts entered into Paine in- 
dividually with the defendant North Carolina Joint Stock Land Bank. 
These payments were made checks drawn Paine Statistical Cor- 
poration. 

The following copy one the checks given: 


similar decisions see Banking 
Edition) §571. Digest (Fourth 
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Statistical Corporation No. 
J., March 8rd, 1937, 
the order Joint Stock Land Bank $5500.00 Fifty- 
Five Hundred and 00/100 Dollars 
Statistical Corporation 
Paine, President. 
National Bank Newark, New 


Endorsement check No. 3708: 


the North Carolina Joint Stock Land Bank 


The judgment the Court below was follows: ‘‘This cause com- 
ing heard upon the motion the plaintiff for judgment 
the pleadings, and the Court being the opinion that such motion 
should not allowed: Now, therefore, hereby Ordered, Considered 
and Adjudged that the motion the plaintiff for judgment the 
pleadings denied. Cowper, Judge, 

the signing the foregoing judgment the plaintiff excepted, as- 
signed error and appealed the Supreme Court. 


CLARKSON, J.—The complaint (paragraph alleges, part: 
giving said checks Paine Statistical Corporation pay- 
ments for his individual transactions, John Overton Paine misappro- 
priated wrongfully and unlawfully used funds Paine Statistical Cor- 
poration, which misappropriation and wrongful use funds defend- 
ant had notice that defendant accepted the said checks drawn 
Paine Statistical Corporation, John Overton Paine, his capacity 
officer said corporation, which fully appears from the face 
said checks, and that defendant thereby participated the said mis- 
appropriation and wrongful use said funds and wrongfully 
received and now unlawfully holds the said funds Paine Statistical 
Corporation, although demands for their return have been made 

The defendant answer the above allegation says: ‘‘It ad- 
mitted that the defendant accepted the checks the Paine Statistical 
Corporation signed John Overton Paine, president, and except 
herein admitted all the other allegations contained paragraph 
the complaint are untrue and are 

455, 458, thus stated: ‘‘The case Smith Fortescue, Busb. Eq. 
127, 127, Am. Dec. 593, fully warrants the present proceed- 
ing, and almost direct decision favor the The 
conduct Whitaker his voluntary participation the wrongful dis- 
posal the note, and appropriation the executor’s own debt, 
renders him equally liable called restore the money those 
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thus defrauded. will not permitted thus use trust funds when 
fully aware their nature, there are circumstances awaken 
suspicion, and put him inquiry. The authorities upon this point are 
numerous, and refer few: Exum Bowden, Ired. Eq. 281, 
281; Wilson Doster, Ired. Eq. 231, 231; Lemly 
River Mfg. Co. Bell, 193 367, 132. 

well settled that who knowingly participated the fruits 
the misappropriation responsible. The complaint alleges that the 
only notice plaintiff had was the fact that the checks were signed 
that this was sufficient put defendant notice that the checks were 
not bona fide. Any other rule would hamper seriously business trans- 
actions this kind which are carried every day. There must 
actual constructive notice before liability would attach one who 
takes check the kind given this case. Bank Crowder, 194 

one two persons must suffer loss the fraud misconduct 
third person, who first reposes the confidence, his negli- 
gent conduct made possible for the loss must bear the loss.’’ 
Virginia-Carolina Joint Stock Land Bank Liles, 197 413, 149 
377; Lightner Knights King Solomon, 199 525, 155 
158; Shuford Brown, 201 17, 158 698; White 
Johnson Sons Co., 205 773, 172 370; Charleston 

For the reasons given, the judgment the Court below affirmed. 


ATTORNEY EMPLOYED FDIC NOT 
ENTITLED FEES 


Federal Deposit Insurance Corporation (defendant) Grim (plaintiff), 
Supreme Court Oklahoma, Pac. Rep. (2d) 774 


The Federal Deposit Insurance Corporation entered into writ- 
ten agreement, employing the plaintiff its attorney ‘‘in connec- 
tion with certain disputed claims for deposits claimed due from 
the First State Bank, insolvent, located Cheyenne, 
was provided the agreement ‘‘that all fees for services rendered 
the Corporation will reasonable and subject the approval 
the Board Directors’’ the Corporation. The plaintiff was not 
called upon render any services pursuant the agreement and 
was held that was, therefore, entitled compensation. 
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Action Orval Grim against the Federal Deposit Insurance Cor. 
poration for breach contract. Judgment was rendered for the 
tiff, and the defendant appeals. 

Judgment reversed, with directions render judgment for defend- 
ant. 

Everest, McKenzie Gibbens, Oklahoma City, and Francis 
Brown, Washington, C., for plaintiff error. 

Sylvester Grim, Norman, for defendant error. 


HURST, J.—This action for breach contract. Judgment 
was rendered for plaintiff, Grim, and defendant appeals. The facts are 
follows: 

Plaintiff alleged his petition that about April 15, 1935, the 
Federal Deposit Insurance Corporation, defendant, through its duly 
authorized agent, orally employed him represent matters 
ing disputed claims and all litigation arising therefrom connection 
with the payment guaranteed deposits the insolvent First State 
Bank Cheyenne. Plaintiff further alleged that the time his 
employment was requested defendant sign, which did, 
Agreement’’ copy which was attached the petition, 
reading follows (in part): 


the Federal Deposit Insurance Corporation, Washington, 

undersigned, consideration his, her their employment 
attorney for the Federal Deposit Insurance Corporation connec- 
tion with certain disputed claims for deposits claimed due from 
the First State Bank, insolvent, located Cheyenne, Oklahoma, agrees 
that all fees for services rendered the Corporation will reasonable, 
and subject the approval the Board Directors the Federal 
Deposit Insurance Corporation, whose decision such fees shall 
final. 

agreed that either the undersigned the Federal De- 
posit Insurance Corporation may terminate this employment will and 
that upon termination, prior thereto demand, all papers belong- 
ing the Corporation the trust will returned the Corporation 
immediately. 

April 15, 1935, Washington, 


Plaintiff further alleged that upon receipt the foregoing, the de- 
fendant, April 15, 1935, through its counsel, Francis Brown, 
wrote letter Bruce Greene, its agent charge its business 
connection with the bank Cheyenne, reading follows: 


will introduce Mr. Orval Grim who has been employed this 
corporation advise with you connection with the paying off the 
insured depostis the First State Bank, Cheyenne, Oklahoma. 

have each matter referred Mr. Grim covered memo- 
randum setting forth the question involved briefly and furnish copy 
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thereof the office. have requested Mr. Grim keep detailed 
record all services rendered which should forwarded this office 
once month, and copy thereof furnished 


Plaintiff further alleged that was all times ready and willing 
perform his part the contract but defendant failed and neglected 
give him any legal business pertaining the disputed claims. 

Defendant’s answer denied that the Agreement’’ con- 
stituted contract between plaintiff and it, but was govern case 
was thereafter employed defendant, which was never done. De- 
fendant further denied that the letter Greene was any contract 
employment between plaintiff and defendant, but was merely antici- 
patory employment case Greene referred any matters plaintiff. 

the trial the cause, the following resolution the Board 
Directors defendant, passed April 1935, was introduced 
evidence: ‘‘The question the employment counsel represent the 
corporation the matter the receivership the First State Bank 
Cheyenne, Oklahoma was considered, and upon the recommendation 
general counsel, Birdzell, Director O’Connor moved the appointment 
Mr. Orval Grim under the usual contract for the doing such special 
work may required the corporation, the compensation 
fixed subject the approval the corporation.’’ 

Plaintiff testified, among other things, conversations had with 
Birdzell, defendant’s chief counsel, and Francis Brown, counsel 
charge the Closed Bank Division defendant corporation, both be- 
fore and after said resolution was passed, wherein was told that 
there were some disputed claims the bank, and litigation would 
probably arise therefrom, the handling which would part his 
duties and employment, and that his fees would probably run into 
several hundred dollars month. further testified certain 
litigated claims which had arisen connection with the defendant’s 
guarantee, but that had not been called the cases defendant, 
and that had not received any fees whatever from defendant. De- 
fendant’s demurrer the evidence and request for instructed ‘verdict 
were both overruled. The jury returned verdict for plaintiff for 
$1,500 and judgment was rendered therefor. 

view this case, the decisive question whether the trial court 
erred overruling defendant’s demurrer the evidence and refus- 
ing direct verdict for defendant. Defendant’s contention this 
regard that plaintiff did not establish that any duly authorized agent 
defendant entered into oral contract employment with him 
alleged; and that the agency Brown and Birdzell was never estab- 
lished. Defendant relies authorities holding that incumbent 
person dealing with alleged agent discover his peril 
whether the assumed agency general special, that such pretended 
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agent had authority, and that such authority its nature and extent 

sufficient permit him the proposed act. See Shuler Viger, 
1926, 123 Okl. 110, 252 18, and Monarch Royalty Cor. 
poration, 1937, 179 213, 871. Plaintiff, the other hand, 
claims that was dealing with known agent, and the applicable rule 
is, that dealing with such agent, one has right presume that 
the agency general and not special, and that such agent acting 
within the scope his authority and the principal will bound 
the act the agent. Smith Supply Co. Stephens, 1934, 169 
555, 926. The difficulty, however, with position 
that his own testimony disclosed that was informed Brown’s 
limited authority when related how Brown told him that ‘‘he (Brown) 
would make recommendation the General Counsel for (plain- 
appointment.’’ This actual knowledge Brown’s limitations 
was binding upon plaintiff upon Brown and defeats any right 
the plaintiff rely the ostensible authority Brown contract 
for his services bind the defendant. Cargile Union State 
Bank, 1914, Okl. 506, 701; Agency, 1188, See. 
92; Am. Jur. 80, Sec. 99; Restatement Law Agency, Sec. 166. 
are not concerned with Birdzell, since plaintiff his brief only 
contends that was employed Brown. 

Since the oral conversations plaintiff had with Brown not form 
part the contract employment because the latter had authority 
bind defendant, necessary determine the scope plaintiff’s 
employment based upon the written contract, which, will assume 
without deciding, consists the resolution April 1935, the 
torneys Agreement’’ April 15, 1935, and the letter Brown 
Greene April 15, 1935, since this position most favorable plain- 
tiff. Where, here, there ambiguity the language the con- 
tract, its construction matter law for the court, and parol evi- 
dence inadmissible vary its terms. City Hobart Dailey, 1934, 
170 Okl. 107, 44. 

examination the instruments constituting the contract, 
aforesaid, discloses that defendant employed plaintiff such special 
work with relation the payment claims against defendant arising 
out the insolvency the First State Bank Cheyenne the latter 
required. Such special work was consist advice the local agent 
Cheyenne matters paying off insured deposits the bank. 
plain, however, that the terms this agreement, defendant did 
not require request plaintiff advise with its agent relating such 
disputed claims then plaintiff would not entitled any compensa- 
tion. Since the undisputed evidence discloses that defendant made 
such request plaintiff, the trial court erred not sustaining defend- 
ant’s motion for directed verdict. 
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Plaintiff contends that defendant should have terminated the em- 
ployment did not intend use his services. But provision 
that effect contained the contract, which fixes the rights and lia- 
bilities the parties, and are not liberty revise and make 
better contract for plaintiff than has made. Am. Jur. 749; 
525; Anthis Sullivan Oil Gas Co., 1921, 86, 203 
187; British American Oil Producing Co. Midway Oil Co., Okl. Sup. 

The judgment reversed with directions the trial court render 


judgment for defendant. 


WRONGFUL TAKING COMMISSION 
NATIONAL BANK OFFICER 


United States Lotsch, United States Circuit Appeals (Second 
Circuit), 102 Fed. Rep. (2d) 


Under the Federal Statute, Code §595, mis- 
demeanor for officer, director employee bank, which 
member the Federal Reserve System, receive any fee com- 
mission for procuring loan discount from the bank. 

The statute full reads follows: 

herein provided, any officer, director, employee, 
attorney member bank who stipulates for receives consents 
agrees receive any fee, commission, gift, thing value from 
any person, firm, corporation, for procuring endeavoring 
procure for such person, firm, corporation, for any other person, 
firm, corporation, any loan from the purchase discount 
any paper, note, draft, check, bill exchange such member 
bank shall deemed guilty misdemeanor and shall imprisoned 
not more than one year fined not more than $5,000, 

One the defenses interposed was that the defendant was pros- 
ecuted the United States District Court Brooklyn (the Eastern 
District New York), whereas the crime was committed Man- 
hattan (Southern District New York), where the re- 
ceived the commission the form checks. The defense was not 
allowed stand. appeared that the defendant was charged with 
having procured from the bank, which was located Brooklyn, and 
which was officer, for three other parties, loans aggregating 
$51,500, and that for his services getting the loans, received 
commissions the aggregate sum $5,150. 


Appeal from the District Court the United States for the Eastern 
District New York. 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1038. 
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John Lotsch was convicted for receiving commission from 
rowers from national bank which accused was officer, 
595, and appeals. 

Affirmed. 


HAND, J.—This appeal comes from judgment convic- 
tion upon three counts indictment for receiving commissions from 
borrowers from national bank which the accused was officer (sec- 
tion 595, Title 12, Code, U.S.C.A. 595). The first count (the 
second the indictment) alleged that June 21, 1935, Lotsch, the 
accused, who was chairman the bank’s board directors, received 
commission $2,500 from the borrower, Systems Inc.,’’ for 
loan that company $25,000. The second count (the fifth the 
indictment) was for receiving commission $650 for loan $6,500 
the Bushwick Cornice Works, April 1935; the third count (the 
sixth the indictment) was for receiving $2,000 for loan $20,000 
the Plack Construction Company, December 1936. The evidence 
the first count was that one, Kaestner, secretary and treasurer the 
borrower, met Lotsch attorney’s office Manhattan, and that 
Lotsch agreed procure for him loan $25,000, condition that 
Lotsch should receive $2,500. The money was lent later interview, 
when three officers the company were present—Kaestner, Peter and 
Beckwith. Kaestner and Peter each drew cheque for $500 his own 
order, which endorsed and delivered Lotsch: Beckwith drew, en- 
dorsed and delivered similar cheque for $1,500. These three cheques 
were later returned the bank the borrower paid vouchers. The 
second count was substantially the same kind, except that one officer 
the borrower drew single cheque. The third count concerned 
loan $20,000, which the borrower’s president, Plack, secured from 
Lotsch for commission $2,000. The payment this case was 
part three cheques, aggregating $1,750, all drawn the order 
Plack, and endorsed him and delivered Lotsch Brooklyn: 
make the balance Plack surrendered personal note Lotsch’s for 
$2,500, which $250 remained unpaid. The defense rests upon three 
points: first, that the counts were misjoined because they alleged three 
separate crimes: second, that there was not enough evidence support 
the verdict: third, that the prosecutor misconducted himself his 
address the jury, and that the judge was partial and unfair the 
accused during the trial. 

There indeed always danger when several crimes are tried to- 
gether, that the jury may use the evidence cumulatively; that is, that, 
although much would admissible upon any one the charges 
might not have persuaded them the accused’s guilt, the sum will 
convince them all. This possibility violates the doctrine that only 
direct evidence the transaction charged will ordinarily accepted, 
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and that the accused not convicted his criminal dis- 
position. Yet the ordinary affairs life such disposition con- 
factor, and its exclusion rather because the issue practically 
unmanageable than because not rationally relevant. When the 
accused’s conduct several separate occasions can properly exam- 
ined detail, the objection disappears, and the only consideration 
whether the trial whole may not become too confused for the jury. 
Hence was the rule misdemeanors— 
that separate crimes could joined the court’s discretion (Bishop’s 
New Crim. Proc. 452); and section 557 Title 18, Code, 
557, has made that doctrine applicable felonies well. 
(Indeed, that was probably also true common-law long felonies 
and misdemeanors were not mixed one indictment). Under that 
section ‘‘two more acts transactions the same class 
may joined, that can done; that is, the defend- 
ant can fairly tried all the charges once. That rests the 
discretion the trial judge. Pointer United States, 151 396, 
400-404, Ct. 410, Ed. 208; Dolan United States, Cir., 
133 440; Corbin United States, Cir., 264 659; Clifton United 
States, App. 104, 295 925 (semble). Here can see 
prejudice from joining the three charges: the evidence each was 
short and simple; there was reasonable ground for thinking that 
the jury could not keep separate what was relevant each. The joinder 
was therefore proper, even assuming that the objection had not any 
been forfeited failing take before the cause came trial. 
Optner United States, Cir., 11; Dowling United States, 

Coming then the merits, the first two counts raise question 
law whose answer not entirely plain. Lotsch got the cheques, endorsed 
blank, Manhattan, and cashed them Brooklyn his bank. The 
first argument that the return the cheques the borrowers paid 
vouchers was not evidence that had cashed them: considering that 
was chairman the bank’s board, dismiss this frivolous 
objection. Next, argued that the crime was committed when Lotsch 
took the cheques—that Manhattan—and not when cashed them 
Brooklyn. That was indeed held Commonwealth Donovan, 170 
Mass. 228, 104; but State Walls, 561, the con- 
trary, and United States Green, C., 618. Burton 
United States, 196 283, Ct. Ed. 482, favors the 
Indiana rule, least, implication, because, the receipt the cheque 
the offence, that would have been short answer the prosecution, 
for Burton concededly got the cheque Washington. the case 
bar the point was not raised until—at the earliest—the prosecution had 
rested its case; which has been held too late (Hagner United 
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not decide it, because, there was any evidence sustain the conviction 
the third count, that was enough, the same sentence being imposed 
upon each count concurrently. 

The sufficiency the evidence upon the third count indeed chal- 
lenged because its improbability. have already mentioned the 
note $2,500 upon which Lotsch still owed $250 and which Plack 
returned him make the commission $2,000. When the Plack 
company became bankrupt shortly thereafter, this note was found once 
more its possession, and was sold auction upon liquidation its 
assets. The prosecution accounted for this proving that the Plack 
had lent Lotsch $2,500 second time, and that had used 
the old note again instead making out new one. This, the argument 
runs, was fantastic story taint the whole testimony the 
witnesses the transaction. the first place the truth that testi- 
mony was any case for jury; but, that aside, there was nothing 
fantastic about the explanation. the Plack company did not mean 
negotiate Lotsch’s note—as probably did not—but merely have 
some evidence the loan, can see nothing incredible their accept- 
ing the old note again. Certainly ought not say that jury must 
not only disbelieve that part the testimony, but discredit all it. 

The last point that his address the jury the prosecutor stepped 
beyond proper limits. Two instances are especially pressed. the 
first said that, since the United States guaranteed bank deposits, the 
money lent these borrowers came out the jurors’ pockets. That 
was plainly improper remark, and reversal would more 
than show our disapproval, might reverse. Unhappily, would 
accomplish little towards punishing the offender, and would upset the 
conviction plainly guilty man. doubt such impropriety may 
grave enough demand this extreme course: the Supreme Court 
found too complaisant, for example, Berger United States, 295 
78, Ct. 269, Ed. 1314. hard know where draw 
the but the offence was far less flagrant here than Berger’s case, 
and seems that reversal would immoderate penalty. The 
other instance was where the prosecutor said that times people said 
that only petty offenders were brought trial, the rich ones escaping; 
but that the case before the jurors, the was chairman 
board directors. This somewhat fatuous comment does not seem 
have been prejudicial the accused. can see warrant 
whatever for impugning the judge’s bearing during the trial. 

Judgment affirmed. 


BOOK REVIEWS 


Assignment Life Insurance Policies Collateral Security, 
Robert Tait, Assistant Trust Officer, Genesee Valley Trust Co., 
Rochester, Y.; published The Graduate School Banking, East 
40th St., Y., 1939; 151 pp., $2. 

recent years, there has been great increase the amount 
loans made banks upon life insurance policy security. the author 
brings out his book, the real increase the use life insurance 
policies for credit purposes came with the depression. First, thousands 
people found necessary pledge their life insurance protect the 
shrinking against already existing loans. the second place, 
when interest rates fell during the depression, the insured found that 
could borrow against his cash values his bank lower rate 
interest than that specified the policies for loans from the home offices 
the companies. Most policies specified per cent. interest company 
loans; and interest rates continued downward, bank loans became 
increasingly attractive the insured. Third, dealing with his own local 
banking institution was convenient for the insured, and his life insur- 
ance provided easy and speedy means credit. 

The book divided into four parts follows: Part Discussion 
the Problem; Part II, Rights and Powers the Insured—Which Should 
Pass Bank-Assignee Assignment for Collateral Purposes; 
Part III, Methods Assignment—Advantages and Disadvantages; Part 
IV, the book are ten forms intended for use 
making insurance policy loans follows: Insurance Company 
Collateral Assignment Form; Massachusetts Mutual Collateral Assign- 
ment Form; Penn Mutual Assignment Bank 
Form Absolute Assignment; Separate Agreement Between Bank 
and Insured (B. Form) Separate Agreement, Bank 
ing Trustee; Special Bank Form Collateral Assignment (1) 
Special Bank Form Collateral Assignment (2) Special Bank Form 
Collateral Assignment (3) 10, Proposed Standard Form Collateral 
Assignment. 

There table the cases cited the book and valuable 
bibliography. 


Bankers’ Handbook Bond Investment, James Wooster, Jr., 
Harper Bros., 33d Street, New York; 249 pp.; $3.00. 

This book analyses the present investment situation our commer- 
cial banking system and shows how solve investment problems in- 
dividual banks. The problem obtaining satisfactory rate invest- 
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ment returns without violating proper safety standards approached 
practical way showing how set up, step step, sound 
investment program and how follow through effectively. Each 
type security fully discussed and guidance offered wise selec- 
tion individual types bonds (railroad, public utility, industrial, 
municipal, 

The book divided into twenty chapters and includes: Statement 
the Problem; Sources Information—Reserve Bank Credit and 
Related Items; Sources Information—Other Banking 
The Purpose the Bond Account, and What May Reasonably 
Expected from It; Steps Setting Investment Program— 
Analysis the Position the Bank Whole; Steps Setting 
Investment Program—The Present Distribution Assets, Liabilities 
and Capital; Steps Setting Investment Program—The 
Primary Reserve; 10, Steps Setting Investment Program— 
The Secondary Reserve; 11, Steps Setting Investment Pro- 
Investment and Residual Reserves; 12, Quality Considera- 
tions; 13, Maturity Considerations; 14, Diversification, Investment Unit 
and Marketability Considerations; 15, Earnings and Their Relationship 
Investment Policy; 16, Selection Individual Securities—Railroad 
Bonds; 17, Selection Individual Utility Bonds; 
18, Selection Individual Securities—Industrial, Municipal and Mis- 
Bonds; 19, Execution Bond Policies; 20, Records 
Kept. 
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